Court File No.: T-1417-18
FEDERAL COURT
CERTIFIED CLASS PROCEEDING

Between:

REGINALD PERCIVAL, ALLAN MEDRICK MCKAY,
IONA TEENA MCKAY AND LORNA WATTS

Plaintiffs

and

HIS MAJESTY THE KING
Defendant
Brought pursuant to the Federal Courts Rules, SOR/98-106

SETTLEMENT AGREEMENT

WHEREAS

A.

Reginald Percival et al v. His Majesty the King (T-1417-18) was commenced in
Federal Court on July 24, 2018 (“Percival’);

An application for authorization to institute a class action was filed in the Quebec
Superior Court in the District of Montreal, Wiichihiiwewin Centre of Waskaganish
and Anne Smith v. Attorney General of Canada (500-06-00812-160), which has

not been authorized (the “Quebec Claim”);

Both the Percival action and the Quebec Claim action seek compensation and
other benefits for students who were part of the federal Indian Boarding Homes
Program. The Parties agree that this Settlement Agreement will resolve both
Percival and the Quebec Claim. By order from the Quebec Superior Court dated
April 1%, 2021, the Quebec Claim is currently stayed until a 60-days period after
final judgment to be rendered in the Percival action, considering that the Quebec

Claim cause of action is subsumed in the Percival certification order;



D. Commencing in 1951, Indigenous students across Canada were placed by
Canada in private homes for the purpose of attending school, other than a post-
secondary institution. Certain abuses were committed against them and harms

were suffered by students placed in the Indian Boarding Homes Program;

E. Over time, responsibility for the placement of students was transferred from
Canada to Indigenous governing bodies;

F. Percival was certified on consent as a class proceeding by order of Madam Justice
Strickland, dated June 28, 2019;

G. A dispute resolution conference was held in Percival in Toronto before Madam
Justice Strickland on November 14 — 16, 2022, and December 6 — 7, 2022;

H. On December 7, 2022, the Parties entered into an Agreement in Principle with
respect to the settlement of Percival. The Parties have committed to work together
to prepare a final settlement agreement (the “Settlement Agreement”) and

supporting documents for claims administration and notice;

The Parties intend there to be a fair, comprehensive and lasting settlement of
claims related to the Indian Boarding Homes Program, and further desire the
promotion of healing, education, commemoration, and reconciliation. They have

negotiated this Settlement Agreement with these objectives in mind;

J. Subject to the Approval Order and the expiry of the Opt Out Period without the Opt
Out Threshold having been met or waived by the Defendant, the claims of the
Primary Class Members and Family Class Members, save and except for the
claims of Primary Class Members who have opted out of the Class Action before
the end of the Opt Out Period, shall be settled on the terms contained in this

Agreement;

NOW THEREFORE in consideration of the mutual agreements, covenants, and

undertakings set out herein, the Parties agree as follows:



SECTION ONE

INTERPRETATION

1.01 Definitions
In this Agreement, the following definitions apply:

“Agreement in Principle” means the Agreement in Principle dated December 7, 2022,

and attached hereto as Schedule A;

“Application” means a claim for compensation by a Claimant submitted to the Claims

Administrator;
“Approval Order” means the order or orders of the Court approving this Agreement;
“Business Day” means a day other than a Holiday;

“Canada” means His Majesty the King in Right of Canada, the Attorney General of
Canada, and their legal representatives, employees, agents, servants, predecessors,

successors, executors, administrators, heirs, and assigns;
“Category 1 Payment” means a payment of $10,000;

“Category 2 Payment” means the further payment in accordance with a compensation

grid attached as Schedule B;

“Category 2 Compensation Grid” means the compensation grid attached as
Schedule B;

“Certification Order” means the order of the Federal Court dated June 28, 2019,

certifying this Class Action under the Federal Courts Rules;

“Claimant” means a Primary Class Member or an Estate Executor, or Personal
Representative, who makes a claim by completing and submitting an Application to the

Claims Administrator;



“Claim Deadline” means the date that is two years and six months after the
Implementation Date;

“Claims Administrator” means such entity as may be designated by the Parties from
time to time and appointed by the Court to carry out the duties assigned to it in this

Agreement;

“Claims Process” means the process outlined in this Agreement and related forms, for
the submission, assessment, determination and payment of compensation to Primary

Class Members;

“Class Action” or “Percival” means the class action certified by the Federal Court
on June 28, 2019, with the style of cause: Reginald Percival, Allan Medrick McKay,
lona Teena McKay and Lorna Watts v. His Majesty the King (Federal Court File
#T-1417-18);

“Class Counsel” means Klein Lawyers LLP;
“Class Members” means Primary Class Members and Family Class Members;
“Court” means the Federal Court unless the context otherwise requires;

“Eligible Claimant” means a Claimant who has made an Application in accordance with
this Agreement which has been approved for payment by the Claims Administrator;

“Estate Executor” means the executor, administrator, trustee or liquidator of a

deceased Primary Class Member's estate;
“Exceptions Committee” means the committee established in Section 9;

“Family Class Member” means a person who has a derivative claim in accordance
with applicable family law legislation arising from a family relationship with a Primary

Class Member;

“Family Class Releasors” means each Family Class Member who has not opted out

of the Class Action on or before the expiry of the Opt Out Period as set out in section
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10.02(1);

“Federal Indian Boarding Home Program” or “Indian Boarding Home
Program” or “IBHP” means the program administered by Canada whereby
Indigenous children were placed in private homes for the purpose of attending

school, excluding post-secondary education;
“Foundation” means the foundation established pursuant to Section 2.01,;

“Holiday” means any Saturday or a Sunday or a day observed as a holiday under the
laws of the Province or Territory in which the person who needs to take action pursuant
to this Agreement is situated, or a holiday under the federal laws of Canada as set out
in the Interpretation Act, RSC 1985, c1-21, s 35 or a holiday as set out in the
Federal Courts Rules, SOR/98-106, s 2;

“Implementation Date” means the latest of:
a) thirty (30) days after the expiry of the Opt-Out Period; and

b) the day following the last day on which a Primary Class Member or the
Family Class Member may appeal or seek leave to appeal the Approval
Order; and

C) the date of the final determination of any appeal brought in relation to the
Approval Order;

“Independent Reviewer” means the person or persons appointed by the Court to
carry out the duties of the Independent Reviewer as specified in this Agreement and in

the Claims Process;

“Opt Out Period” means the period from publication of the notice of certification of
the Class Action as a class proceeding until a date set by the Court that is at least

sixty (60) days from the Approval Order;

“Opt Out Threshold” means the Opt Out Threshold set out in Section 5.02;



“Parties” means the signatories to this Agreement;

“Person Under Disability” means a person who is unable to manage or make
reasonable judgments or decisions in respect of their affairs by reason of mental

incapacity and for whom a Personal Representative has been appointed;

‘Personal Representative” means the person appointed to manage or make

reasonable judgments or decisions in respect of the affairs of a Person Under Disability;

“Primary Class Member” means a person who was placed by the Government of
Canada in a private home for the purpose of attending school, excluding placements
made for the purpose of attending a post-secondary educational institution, and includes
any person participating in the IBHP during the period from and including September 1,
1951, and ending on June 30, 1992. A person who patrticipated in the IBHP between
September 1, 1951, and June 30, 1992, is deemed to be placed by Canada. A person
who was placed in a private home for the purpose of attending school, excluding
placements made for the purpose of attending a post-secondary educational institution
after June 30, 1992, is a Primary Class Member if that person was placed prior to the
date on which responsibility for such placement was transferred from Canada to an

Indigenous governing body;

“Primary Class Releasors” means Each Primary Class Member or their Estate
Executor or Personal Representative who has not opted out of the Class Action on or

before the expiry of the Opt Out Period as set out in section 10.01(1);
“‘Quebec Subclass Counsel” means Dionne Schulze S.E.N.C,;

“Request for Deadline Extension” means a request for an extension of the Claim

Deadline made by a Claimant in accordance with Section 7.04 of this Agreement;

“Settlement Agreement” or “Agreement” means this Agreement and the Schedules

attached hereto.



1.02 No Admission of Liability
This Agreement shall not be construed as an admission of liability by the Defendant.
1.03 Headings

The division of this Agreement into sections and the use of headings are for convenience

of reference only and do not affect the construction or interpretation of this Agreement.
1.04 Extended Meanings

In this Agreement, words importing the singular number include the plural and vice
versa, words importing any gender include all genders and words importing persons
include individuals, partnerships, associations, trusts, unincorporated organizations,
corporations, and governmental authorities. The term “including” means “including

without limiting the generality of the foregoing”.
1.05 No Contra Proferentem

The Parties acknowledge that they have reviewed and participated in settling the terms
of this Agreement and they agree that any rule of construction to the effect that any
ambiguity is to be resolved against the drafting Parties is not applicable in interpreting this

Agreement.
1.06 Statutory References

In this Agreement, unless something in the subject matter or context is inconsistent
therewith or unless otherwise herein provided, a reference to any statute is to that statute
as enacted on the date thereof or as the same may from time to time have been amended,

re-enacted, or replaced and includes any regulations made thereunder.
1.07 Day For Any Action

Where the time on or by which any action required to be taken hereunder expires or falls
on a day that is a Holiday, such action may be done on the next succeeding day that is a

Business Day.



1.08 Final Order

For the purpose of this Agreement, a judgment or order becomes final when the time for
appealing or seeking leave to appeal the judgement or order has expired without an
appeal being taken or leave being sought or, in the event that an appeal is taken or leave
to appeal is sought, when such appeal or leave to appeal and such further appeals as
may be taken have been disposed of and the time for further appeal, if any, has expired.

1.09 Currency
All references to currency herein are to lawful money of Canada.
1.10 Compensation Inclusive

The amounts payable to Primary Class Members under this Agreement are inclusive of
any prejudgment or post-judgment interest or other amounts that may be claimed by

Primary Class Members against Canada for claims arising out of Percival.
1.11 Schedules

The following Schedules to this Agreement are incorporated into and form part of this

Agreement:
Schedule A Agreement in Principle
Schedule B Category 2 Compensation Grid
Schedule C Percival Statement of Claim
Schedule D Quebec Claim Amended Application for Authorization
Schedule E Certification Order
Schedule F Draft Federal Court Approval Order



1.12 No Other Obligations

All actions, causes of action, liabilities, claims, and demands whatsoever of every nature
or kind for damages, contribution, indemnity, costs, expenses, and interest which any
Primary Class Member or Family Class Member ever had, now has, or may hereafter
have arising in relation to Percival against Canada, whether such claims were made or
could have been made in any proceeding, will be finally settled based on the terms and
conditions set out in this Agreement upon the Implementation Date, and Canada will have

no further liability except as set out in this Agreement.
1.13 Entire Agreement

This Agreement constitutes the entire agreement among the Parties with respect to the
subject matter hereof and cancels and supersedes any prior or other understandings and
agreements between or among the Parties with respect thereto. There are no
representations, warranties, terms, conditions, undertakings, covenants or collateral
agreements, express, implied, or statutory between or among the Parties with respect to

the subject matter hereof other than as expressly set forth or referred to in this Agreement.
1.14 Benefit of the Agreement

This Agreement will enure to the benefit of and be binding upon the Parties, Class
Members and their respective heirs, Estate Executors, and Personal Representatives.

1.15 Applicable Law

This Agreement will be governed by and construed in accordance with the laws of the
Province or Territory where the Primary Class Member or Family Class Member resides

and the laws of Canada applicable therein.
1.16 Counterparts

This Agreement may be executed in any number of counterparts, each of which will be
deemed to be an original and all of which taken together will be deemed to constitute one

and the same Agreement.



1.17 Official Languages

A French translation of this Agreement will be prepared as soon as practicable after the
execution of this Agreement. Canada will pay for the costs of a translation, to be approved

by the Parties. The French version shall be of equal weight and force at law.
1.18 Date when Binding and Effective

On the Implementation Date, this Agreement will become binding and effective on the
Parties and all Primary Class Members and Family Class Members. The Approval Order
constitutes approval of this Settlement Agreement by all Primary Class Members who

have not exercised their right to opt out of the Class Action.
1.19 Effective in Entirety

Subject to Section 11.01(2), none of the provisions of this Agreement will become

effective unless and until the Federal Court approves this Agreement.

SECTION TWO

LEGACY MEASURES

2.01 Establishing the Foundation

(1)  As part of the legacy of the IBHP, the Parties are committed to implementing the
Settlement Agreement in a manner that contributes to commemoration, healing,
languages, culture and reconciliation. The Parties agree that these essential objectives
will be supported and promoted through the funding of certain projects. To this end, the
Foundation will be established under the Canada Not-for-Profit Corporations Act prior to

the Implementation Date.

(2) The Parties agree that the intention of the Foundation is to promote and support
Class Members and their descendants in healing, wellness, education, languages,
cultures, heritage, commemoration and reconciliation activities and programs. The

activities and programs will not duplicate those of the Government of Canada.
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2.02 Directors
(1) The Foundation will have at least five first directors, to be appointed by the Parties.

(2) The board of directors of the Foundation will consist of individuals providing
national First Nations and Inuit representation, including Québec. The board of directors
will include one director appointed by Canada. The director appointed by Canada will not
be an employee or public servant of Canada.

(3) The Foundation’s directors shall supervise the activities and affairs of the
Foundation, which will receive, hold, invest, manage, and disburse the Foundation’s

monies for the Foundation’s purposes as described in the Settlement Agreement.

2.03 Advisory Board

(1) The directors of the Foundation will be guided by an advisory board consisting of
individuals, appointed by the directors, who provide regional representation,
understanding and knowledge of the loss and revitalization of Indigenous languages,

cultures, wellness, and heritage.
2.04 Funding

(1) Canada will provide fifty million dollars ($50,000,000.00) to the Foundation to fund
the Foundation’s activities. These funds will be paid to the Foundation within 30 days

after the Implementation Date.

(2) The Foundation will have a small administrative staff and will retain financial
consultants to provide investment advice. Once funds have been invested, the expenses

of the Foundation will be paid from its capital and its investment income.

2.05 Commemoration

(2) In order to satisfy the Class Members’ call for full and public disclosure of the truth,

the Foundation shall take measures to commemorate and memorialize the harms caused
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by the Indian Boarding Homes Program by creating a historical record that is accessible
to the public for future study and use; this record is intended to be based on both

investigation and testimony.

SECTION THREE

COMPENSATION FOR INDIVIDUAL CLAIMANTS

3.01 Payment to Primary Class Members
(2) Payments shall be made to Eligible Claimants for general damages; specifically,
(&) a Category 1 Payment of $10,000 for placement in the IBHP; and,

(b) a further Category 2 Payment in accordance with the Category 2

Compensation Grid.

(2) A Claimant who applies for a Category 1 Payment may make a separate
Application for a Category 2 Payment. A Claimant may not apply for more than one

Category 2 Payment.
3.02 Transfer of Funds by Canada

Canada will transfer funds directly to the Claims Administrator to provide for payment to

Eligible Claimants, as described in the Claims Process.
3.03 Social Benefits

(1) Canada will make its best efforts to obtain the agreement of the provinces and
territories that the receipt of any payments pursuant to this Agreement will not affect the
guantity, nature or duration of any social benefits or social assistance benefits payable to

a Primary Class Member pursuant to any legislation of any province or territory of Canada.

(2)  Further, Canada will make its best efforts to obtain the agreement of the necessary
Departments of the Government of Canada that the receipt of any payments pursuant to
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this Agreement will not affect the quantity, nature or duration of any social benefits or
social assistance benefits payable to a Primary Class Member pursuant to any Canadian

social benefit programs including Old Age Security and Canada Pension Plan.

SECTION FOUR

IMPLEMENTATION OF THIS AGREEMENT

4.01 Quebec Claim

An application to discontinue the Quebec Claim shall be filed within thirty (30) days of
the Implementation Date, without costs and without conditions.

4.02 Federal Court Approval Order

The Parties agree that an Approval Order of this Settlement Agreement will be sought
from the Federal Court substantially in the form attached as Schedule F and shall include
the following provisions:

(1) incorporating by reference this Agreement in its entirety including all Schedules;

(2) ordering and declaring that the Approval Order is binding on all Primary Class
Members and Family Class Members, including Persons Under Disability, unless they
have opted out on or before the expiry of the Opt Out Period; and

(3) ordering and declaring that on the expiry of the Opt Out Period, no Primary Class
Members save and except those who have opted out on or before expiry of the Opt Out
Period, and no Family Class Members may commence proceedings against Canada
seeking compensation or other relief arising from or in relation to a Primary Class

Member’s participation in the Indian Boarding Homes Program.
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SECTION FIVE

OPTING OUT

5.01 Right to Opt Out

Primary Class Members and Family Class Members have the right to opt out of the Class
Action in accordance with the opt out procedures stipulated by the Court in an order to be
obtained by the Parties approving a notice to the class of the certification of this action as

a class proceeding and of the right to opt out.
5.02 Opt Out Threshold

If the number of Primary Class Members opting out of the Class Action exceeds 4,000,
this Settlement Agreement will be void and the Approval Order will be set aside in its
entirety subject only to the right of Canada, in its sole discretion, to waive compliance with
this section. Canada has the right to waive compliance with this provision at any time, but
within no more than thirty (30) days after the end of the Opt Out Period. The Opt Out

Threshold does not include opt outs filed by Family Class Members.

SECTION SIX

PAYMENTS TO ESTATE EXECUTORS OR PERSONAL REPRESENTATIVES

6.01 Compensation if Deceased

(1) If a Primary Class Member died or dies on or after July 24, 2016, and an
Application has been submitted to the Claims Administrator by a Claimant prior to the
Primary Class Member’s death, or by his or her Estate Executor after the Primary Class
Member's death, the Estate Executor shall be paid the compensation to which the
deceased Primary Class Member would have been entitled under this Settlement
Agreement as if the Primary Class Member had not died. If there is no Estate Executor,
the compensation to which the deceased Primary Class Member would have been
entitled under this Settlement Agreement will be paid in accordance with a protocol to be

agreed upon by the Parties and approved by the Court.
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(2) No payment under this Settlement Agreement is available for Primary Class
Members who died before July 24, 2016.

6.02 Person Under Disability

If a Primary Class Member who submitted an Application to the Claims Administrator
within the Claims Deadline is or becomes a Person Under Disability prior to their receipt
of compensation, the Personal Representative of the Primary Class Member will be paid
the compensation to which the Primary Class Member would have been entitled under

this Settlement Agreement

6.03 Canada, Claims Administrator, Class Counsel, Quebec Subclass Counsel,
Independent Reviewer and Exceptions Committee and its Members, Held Harmless

Canada, the Claims Administrator, Class Counsel, Quebec Subclass Counsel, the
Independent Reviewer and the Exceptions Committee and its members shall be held
harmless from any and all claims, suits, actions, causes of action, or demands
whatsoever by reason of or resulting from a payment to a Personal Representative or

Estate Executor pursuant to this Settlement Agreement.

SECTION SEVEN

CLAIM PROCESS

7.01 Claims Process
The Claims Administrator will pay compensation to a Claimant provided that:

a) the Application is submitted to the Claims Administrator in accordance

with the provisions of this Agreement;

b) the Application is received by the Claims Administrator prior to the Claim

Deadline or any extension thereof;
c) the Primary Class Member was alive on July 24, 2016; and

d) an award of compensation has been approved in accordance with this
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Agreement including the Claims Process.
7.02 Compensation for Primary Class Members

(1) It is the intention of the Parties that Category 1 Payments will be paid to all Eligible

Claimants for the Primary Class Members’ participation in the IBHP.

(2) It is the intention of the Parties that Category 2 Payments will be paid for Primary
Class Members who suffered psychological, physical, and sexual abuse at the boarding
home. The amount of the Category 2 Payments will be determined in accordance with
the Category 2 Compensation Grid. Compensation will only be paid for Primary Class
Members whose Applications have been approved as eligible for compensation in

accordance with this Settlement Agreement.
7.03 Principles Governing Claims Administration

(1)  The Claims Process is intended to be expeditious, cost-effective, user-friendly and
culturally sensitive and respect Class Member’s privacy. The intent is to minimize the
burden on the Claimant in pursuing their claims and to mitigate any likelihood of re-

traumatization through the Claims Process.

(2)  The Claims Administrator, Independent Reviewer, and Exceptions Committee and
its members, shall, in the absence of reasonable grounds to the contrary, assume that a
Claimant is acting honestly and in good faith. In considering an Application, the Claims
Administrator, Independent Reviewer, and Exceptions Committee and its members, shall
draw all reasonable and favourable inferences that can be drawn in favour of the
Claimant, as well as resolving any doubt as to whether a claim has been established in

favour of the Claimant.

7.04 Request for Deadline Extension

(1)  The Parties recognize that in extraordinary circumstances a Claimant should
receive relief from the strict application of the Claim Deadline. Requests for Deadline

Extension will be decided by the Exceptions Committee.
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(2)  The Request for Deadline Extension form will be a single form that includes all of
the information required to support an Application as well as information as to why the

Claim Deadline was not met by the Claimant.

(83)  The deadline for making a Request for Deadline Extension will be six months after
the Claim Deadline. A Request for Deadline Extension will not be considered if the

Request for Deadline Extension is transmitted after that date.

7.05 Reconsideration

A Claimant whose Application is denied by the Claims Administrator may seek a
reconsideration of the Application by the Independent Reviewer. A Claimant whose
Application for a Category 2 Payment is assessed by the Claims Administrator at a level
lower than the level the Claimant has identified in the Application may seek a
reconsideration by the Independent Reviewer. The procedures for reconsideration will be

set out in a protocol to be developed by the Parties and approved by the Court.
7.06 Referrals to the Exceptions Committee

(1)  The Independent Reviewer shall refer an Application to the Exceptions Committee

in the following circumstances:

a) Where harm described in the Application is not contemplated in the

Category 2 Compensation Grid; or

b) Where the Independent Reviewer, is unable to determine that a Claimant is
eligible for any compensation but, having regard to the object, intention and
spirit of the Settlement Agreement, the circumstances are such that the
Claimant, in the opinion of the Independent Reviewer, should receive

compensation.

(2)  The Independent Reviewer shall forward reasons for the referral, together with the

Application being referred.
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7.07 Finality of Decisions

(1) A decision of the Claims Administrator is final and binding upon the Claimant
without any recourse or appeal, except as set out in the Settlement Agreement and

Claims Process.

(2)  Adecision of the Independent Reviewer is final and binding upon the Claimant and
the Claims Administrator without any recourse or appeal, except as set out in the

Settlement Agreement and Claims Process.

(83) A decision of the Exceptions Committee is final and binding, and is not subject to

any review, recourse or appeal.

SECTION EIGHT

THE CLAIMS ADMINISTRATOR

8.01 Duties of the Claims Administrator
The Claims Administrator's duties and responsibilities include the following:

a) developing, installing, and implementing systems, forms, information,
guidelines and procedures for processing and making decisions on

Applications in accordance with this Agreement;

b) developing, installing, and implementing systems and procedures for

making payments of compensation in accordance with this Agreement;

c) providing personnel in such reasonable numbers as are required for the

performance of its duties, and training and instructing them;

d) keeping or causing to be kept accurate accounts of its activities and its
administration, preparing such financial statements, reports, and records

as are required by the Court;
e) reporting to the Exceptions Committee on a monthly basis respecting:
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i.  Applications received and determined;
ii. Applications qualified outside the class period

f) responding to enquiries respecting Applications, reviewing Applications
and making decisions in respect of Applications and giving notice of

decisions in accordance with this Agreement;

g) communicating with Claimants in either English or French, as the Claimant
elects, and if a Claimant expresses the desire to communicate in a
language other than English or French, making best efforts to

accommodate the Claimant;

h) such other duties and responsibilities as the Court may from time to time

direct.
8.02 Appointment of the Claims Administrator

The Claims Administrator will be appointed by the Court on the recommendation of the

Parties.
8.03 Appointment of the Independent Reviewer

The Independent Reviewer will be appointed by the Court on the recommendation of the

Parties.
8.04 Costs of Claims Process

The costs of the Claims Process including those of the Claims Administrator and the

Independent Reviewer will be paid by Canada.
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SECTION NINE

EXCEPTIONS COMMITTEE

9.01 Exceptions Committee

(1)  There shall be an Exceptions Committee appointed by the Court consisting of five
members: a Primary Class Member, one member of Class Counsel and one member of
Quebec Subclass Counsel who participated in the negotiation of this Agreement, one of
Canada’s legal counsel who participated in the negotiation of this Agreement, and a

former jurist agreed to by the Parties who will sit as chair.

(2)  The Exceptions Committee shall endeavour to reach consensus. If consensus
cannot be reached, the individual agreed to by the Parties to chair shall cast the deciding

vote.

(3) Any of the five members to the Exceptions Committee may be substituted by

agreement of the Parties.

(4)  The Exceptions Committee is a monitoring body established under this Settlement

Agreement with the following responsibilities:
a) monitoring the work of the Claims Administrator and the Claims Process;

b) receiving and considering reports from the Claims Administrator, including

on administrative costs;

c) giving such directions to the Claims Administrator as may, from time to

time, be necessary;

d) considering and determining any disputes between the Parties in relation

to the implementation of this Agreement;
e) deciding Requests for Deadline Extension;
f) considering and determining any Applications referred to it by the
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Independent Reviewer;

g) referring to the Parties for determination and resolution, if appropriate and
in a manner consistent with this Agreement, claims for compensation that

were the subject of a report by the Claims Administrator under 9.01(e);

h) dealing with any other matter referred to the Exceptions Committee by the
Court.

(5)  Canada will pay the costs of the Primary Class Member and former jurist appointed

to the Exceptions Committee.
9.02 Dispute Resolution

The Parties agree that any dispute between them in relation to the implementation of this

Agreement will be finally determined by the Exceptions Committee.
9.03 Decisions are Final and Binding

The decisions of the Exceptions Committee are final and binding.
9.04 Jurisdiction Limited

The Exceptions Committee will have no authority or jurisdiction to consider or determine
matters other than as specifically set out in this Agreement. The Exceptions Committee
is not a further level of appeal or review and has no jurisdiction to consider or determine
motions or applications of any kind from Claimants or their counsel or anyone else. The
Exceptions Committee has no jurisdiction to extend deadlines beyond those set out in

this Agreement.
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SECTION TEN

RELEASES

10.01 Primary Class Member Releases
The Approval Order issued by the Court will declare that:

(1)  Each Primary Class Member or their Estate Executor or Personal Representative
who has not opted out of the Class Action on or before the expiry of the Opt Out Period
(hereinafter “Primary Class Releasors”) has fully, finally and forever released Canada,
her servants, agents, officers and employees, from any and all actions, causes of action,
common law, Quebec civil law and statutory liabilities, contracts, claims, and demands of
every nature or kind available, asserted or which could have been asserted whether
known or unknown including for damages, contribution, indemnity, costs, expenses, and
interest which any such Primary Class Releasor ever had, now has, or may hereafter
have, directly or indirectly, arising from or in any way relating to or by way of any
subrogated or assigned right or otherwise in relation to the individual claims relating to
Percival, and this release includes any such claim made or that could have been made in
any proceeding, whether asserted directly by the Primary Class Releasor or by any other
person, group, or legal entity on behalf of or as representative for the Primary Class

Releasor.

(2) For greater certainty, Primary Class Releasors are deemed to agree that if they
make any claim or demand or take any actions or proceedings against another person or
persons in which any claim could arise against Canada for damages or contribution or
indemnity and/or other relief over, whether by statute or the common law, Quebec civil
law in relation to the individual claims under Percival, the Primary Class Releasor will

expressly limit those claims so as to exclude any portion of Canada's responsibility.

(3) Upon a final determination of an Application made under and in accordance with
the Claims Process, Primary Class Releasors are also deemed to agree to release the
Parties, Class Counsel, Quebec Subclass Counsel and counsel for Canada, the Claims

Administrator, and the Independent Reviewer with respect to any claims that arise or
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could arise out of the application of the Claims Process, including but not limited to the
sufficiency of the compensation received. Primary Class Releasors are not deemed to
release any claim arising from the preparation of their individual Applications as against

the lawyer or lawyers retained to assist them in the preparation of the Application.
10.02 Family Class Member Releases
The Approval Order issued by the Court will declare that:

(1) Each Family Class Member who has not opted out of the Class Action on or before
the expiry of the Opt Out Period (“Family Class Releasors”) has fully, finally and forever
released Canada, her servants, agents, officers and employees, from any and all actions,
causes of action, common law, Quebec civil law and statutory liabilities, contracts, claims,
and demands of every nature or kind available, asserted or which could have been
asserted whether known or unknown including for damages, contribution, indemnity,
costs, expenses, and interest which any such Family Class Releasor ever had, now has,
or may hereafter have, directly or indirectly, arising from or in any way relating to or by
way of any subrogated or assigned right or otherwise in relation to the individual claims
under Percival, and this release includes any such claim made or that could have been
made in any proceeding, whether asserted directly by the Family Class Releasor or by
any other person, group, or legal entity on behalf of or as representative for the Family

Class Releasor.

(2) For greater certainty, Family Class Releasors are deemed to agree that if they
make any claim or demand or take any actions or proceedings against another person or
persons in which any claim could arise against Canada for damages or contribution or
indemnity and/or other relief over, whether by statute, the common law, or Quebec civil
law, in relation to the individual claims under Percival, the Family Class Releasor will

expressly limit those claims so as to exclude any portion of Canada's responsibility.
10.03 Deemed Consideration by Canada

Canada's obligations and liabilities under this Agreement constitute the consideration for

the releases and other matters referred to in this Agreement and such consideration is in
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full and final settlement and satisfaction of any and all claims referred to therein and the
Primary Class Releasors and Family Class Releasors are limited to the benefits provided
and compensation payable pursuant to this Agreement, in whole or in part, as their only
recourse on account of any and all such actions, causes of actions, liabilities, claims, and

demands.

SECTION ELEVEN

LEGAL FEES

11.01 Class Counsel and Quebec Subclass Counsel Fees

(1)  Canada agrees to pay Class Counsel and Quebec Subclass Counsel collectively
the amount the Court determines is fair and reasonable in respect of legal fees and
disbursements for their past and future work on behalf of the class as a whole (“Class
Counsel Fees”). Canada will pay this amount as directed in writing by Klein Lawyers LLP
and Dionne Schulze SENC within the latest of: a) the Implementation Date; b) thirty (30)
days after the date on which the Court makes its order as to Class Counsel Fees; c) thirty
(30) days after the date of the final determination of any appeal brought in relation to the

Class Counsel Fee order.

(2)  No part of the Class Counsel Fee will be paid by Class Members and there will be

no reduction in any amount payable to a Class Member to pay for Class Counsel Fees.

(3) Class Counsel and Quebec Subclass Counsel will jointly bring a motion for
approval of a Class Counsel Fee. Canada will have the right to make responding

submissions.
(4) If the Court approves this Agreement, the provisions of this Agreement will come

into effect on the Implementation Date regardless of the date on which an order is made

or appeal determined regarding Class Counsel Fees.
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(5)  Class Counsel and Quebec Subclass Counsel will continue to provide services for
the benefit of the class after the Implementation Date on all matters related to the
implementation and administration of this Settlement Agreement, including providing
information and advice to class members, persons or organizations that serve class
members, the media, and members of the public. No further or other Class Counsel Fee
will be paid for those services. Individual fees, as provided for in Section 11.02, may be
paid to Class Counsel or Quebec Subclass Counsel for assisting Claimants with the

preparation of their individual claims.
11.02 Individual Legal Fees

(1)  Claimants may retain the counsel of their choice to assist them with the preparation
of their individual claims. If the Claimant has been assisted by a lawyer, Canada will pay
the Claimant’s lawyer an amount equal to 5% of the Claimant’s Category 2 Payment plus
applicable taxes without additional Court approval beyond the approval of this Agreement.
Canada will pay up to an additional 5% of the Claimant’s Category 2 Payment plus
applicable taxes for legal fees and/or disbursements provided such amount is approved
by the Federal Court in accordance with Rule 334.4 of the Federal Courts Rules and

guidelines to be agreed upon by the Parties and approved by the Court.

(2)  Canada will not pay any legal fees or disbursements associated with a claim for a

Category 1 Payment.

(3) No amount, including for legal fees or disbursements, may be charged to
Claimants in respect of compensation under this Settlement Agreement or any other
advice relating to this Settlement Agreement unless prior Court approval of such amounts

has been obtained by motion to the Court and on notice to the Parties.
11.03 No Other Fees to be Charged

The Parties agree that it is their intention that all payments to Primary Class Members
under this Agreement are to be made without any deductions on account of legal fees or

disbursements.
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SECTION TWELVE

CLASS MEMBERS SUPPORT
12.01 Class members support

Canada agrees that Class members covered by this Agreement will have access to
existing Government of Canada mental health and emotional support services and agrees

to make those services available to those who are resolving claims under this Agreement.

SECTION THIRTEEN

TERMINATION AND OTHER CONDITIONS

13.01 Termination of Agreement

This Agreement will continue in full force and effect until all obligations under this

Agreement are fulfilled.
13.02 Amendments

Except as expressly provided in this Agreement, no amendment may be made to this

Agreement unless agreed to by the Parties in writing and approved by the Federal Court.
13.03 No Assignment

(1) No amount payable under this Agreement can be assigned and any such

assignment is null and void except as expressly provided for in this Agreement.

(2) Payment will be made to each Claimant by direct deposit or by cheque mailed
to his or her home address. Where the Claimant is deceased or is a Person Under
Disability, payment will be made to their Estate Executor or Personal Representative

by direct deposit or by cheque.
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SECTION FOURTEEN

CONFIDENTIALITY

14.01 Confidentiality

(1)  Any information provided, created or obtained in the course of this settlement,
whether written or oral, will be kept confidential by the Parties, Class Counsel and
Quebec Subclass Counsel, all Primary Class Members and Family Class Members,
the Claims Administrator and the Independent Reviewer and will not be used for any

purpose other than this Agreement unless otherwise agreed by the Parties.

(2) Except as may otherwise be agreed between the Parties, the undertaking of
confidentiality as to the discussions and all communications, whether written or oral,
made in and surrounding the negotiations leading to the Agreement in Principle and

this Agreement continues in force.
14.02 Destruction of Primary Class Member Information and Records

The Claims Administrator will destroy all Primary Class Member information and
documentation in its possession on a schedule beginning no sooner than two years
after completing the compensation payments, according to a protocol to be developed
by the Parties and approved by the Court. The protocol to be approved by the Court
will provide a right for a Class Member or their Estate Executor or Personal
Representative to specifically request the return to them of their information and

documentation by the Claims Administrator.

SECTION FIFTEEN

COOPERATION

15.01 Cooperation with Canada

Upon execution of this Agreement, the representative plaintiffs appointed in Percival,

Class Counsel and Quebec Subclass Counsel will cooperate with Canada and make
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best efforts to obtain approval of this Agreement and to obtain the support and
participation of Primary Class Members and Family Class Members in all aspects of

this Agreement.
15.02 Public Announcements

At the time agreed upon, the Parties will make public announcements in support of

this Agreement and continue to speak publicly in favour of the Agreement.

IN WITNESS WHEREOF the Parties have executed this Settlement Agreement as
of this day of June, 2023. y

/'.

o #
/s ¥ ,-// ’
—t - L gl

For the Representative Plaintiffs,
Reginald Percival, Allan Medrick
McKay, lona Teena McKay, and
Lorna Watts

By their counsel, David A Klein

/ .-"

__,I' ¥

o Al
‘;,_:}c?a‘.,m j"'/

For the Quebec Subclass

Representative Plaintiff, Kenneth
Weistche

By his counsel, David Schulze

Digitally signed by
BeSS, Bess, Darlene

Date: 2023.06.14
Da rI ene 16:29:08 -04'00'

For the Defendant,

Darlene Bess

Chief, Finances, Results and Delivery
Officer,

Crown-Indigenous Relations and
Northern Affairs Canada
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Court File No: T-1417-18
FEDERAL COURT

CLASS PROCEEDING

IETWEEN:

REGINALD PERCIVAL, ALLAN MEDRICK MCKAY, IONA TEENA MCKAY AND

LORMNA WATTS
Plaintiffs
arvd
HIS MAJESTY THE KING
Defendant
Brought pursuant to the Federal Conrts Rules, SORME-106
AGREEMENT IN PRINCIPLE
PREAMBLE
i WHEREAS this class action was certified on consent by order of Madam Justice
Strickland, dated June 28, 2019 (the “Certification Order™);
X AND WHEREAS a dispute 1eselution conference was held in this proceeding in Toronto

before Madam Jostice Strickland on November [4-16, 2022, and December 6-7, 2022 (the

“Dhispute Resolution Conference”™);

i AND WHEREAS the Parties have reached this Agreement in Principle at the Dispute

Resolution Conference and have committed 1o work 1ogether w prepare a final settlement

g

7
“



agreement (the “Sctilement Agreement™} and supporting documents for claims administration and

natice:

THE PARTIES AGREE AS FOLLOWS:

CLASS DEFINITION AND CLASS PERIOD

4. The class definition is as defined in the Certification Order, but it shall be modified to be

tempaorally bounded to include & class period with a start date of September |, 1951 and an end
date of June 30, 1992,

5. There may be individuals who fall within the class definition but ouside the class period.
The Scttlement Agreement will include a procedure for those individoals to participate in the

gettlemnent. For greater certainty, band or private placements are not included.

INDIVIDUAL COMPENSATION

6, Payments shall be made to eligible Primary Class Members (“Claimants™) for gencral

damages in accordance with a compensation grid.

7. The claims determination process will be simple, user-friendly, and culturally sensitive.
The intent is to minimize the burden on the Claimants in pursuing their ¢laims and 10 mitigate any
likelihood of re<traumatization through the claims process. In the absence of reasonable grounds
to the contrary, it will be assumed that a Claimant is acting honestly and in good faith. [n
considering a claim, all reasonable and favourable inferences that can be drawn in favour of the
Claimant shall be drawn. Any doubt as to whether a ¢laim has been established shall be resolved

in favourof the Claimant.

8. There will be no limit or cap on Canada's total cbligation 1o pay approved claims, All
approved claims will be paid fully by Canada.



Y, Claimanis may apply for Category | compensation and make a separate application for
Category 2 compensation. This will facilitate prompt payments to Claimants receiving awards
under Category 1, and allow Claimants additional time to prepare claims under Category 2 if they

wish.

10, There will be a deadline by which Claimants must submit Category 1 and 2 claims, subject

to any provision in the Settlement Agreement for extension of the claims deadlines.

11 A Claimant may qualify for payment under hoth Category | and Category 2. Claimants

will not, however, qualify for more than one payment under Category 2.

12. Upon submission of a simple application, every class member will be eligible for a
Category | payment of §1 0,000 for placement in a boarding home by Canada.

13. Claimants may apply for Category 2 compensation in aceordance with a five-level grid as
follows:

2A - 510,000

2B - 350,000

20 - 51 040,000

2D - 5150,000

2E - §200,000
Criteria [or each level will be in the Settlement A greement reflecting increasing degrees of severnity

ol abuse.

14, Claimanis will specify the level of compensation claimed (i.e., Category 2 A, B, C, D, or
E}. The Claims Administrator will have authority to award compensation at a higher or lower
tevel than the one specified by the Claimant in their claim form and may request further
information from the Claimant with respect to the claim. A reconsideration process will be

developed for Claimants who were awarded a lower level of compensation than they applied for.

15.  The Parties specifically agree that the payments for both Category | and Category 2 are in

%;;

the nature of non-pecuniary damages and not referable to income,

==



COMMEMORATION, HEALING, LANGUAGES AND CULTURE

16. A foundation will be created to further the objects of commemaoration, healing. languages
and culture (the “Foundation™). Canada will support reconciliation projects for the benefit of class
members including payment of $50 million to be administered by the Foundation. The precise
terms of the reconciliation projects and work of the Foundation will be subject to further
negotiation by the Parties; however, the objectives of the Foundation will not include the

generation of profit.
NOTICE AND ADMINISTRATION

I7.  The Parties shall jointly agree on a notice program and administration process to be paid

for by Canada.

CLASS MEMBER SUPPORT AND ASSISTANCE

18.  The Parties will agree to culturally sensitive health, information, and other supports to be
provided o Claimants for the duration of the claims process as well as funding to deliver suppon

to Claimants who suffer or may suffer trauma. to be paid by Canada.

RELEASES

19, The class members agree to release Canada from any and all claims that have been pleaded
or could have been pleaded with respect 1o this action and agree 1o limit any claims against any
third parties to prevent the third party from claiming over against Canada

SETLEMENT AFPROVAL

20,  The Parties agree that the Setilement Agreement shall be approved in the Federal Court.

)
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PARALLEL PROCEEDINGS

21.  The Parties shall co-operate to obtain the stay or dismissal or other suitable final disposition
of related class proceedings in other jurisdictions covered by the Sentlemeni Agreement. The
Parties are presently awarg of only one such action, filed in the Queber Superior Court as Anhne
Smith v, Attorney General of Canada. District of Montreal, Court File Mo, S00-06-00812- 160,

EXCEPTIONAL CIRCUMSTANCES

22, The Partics agree to establish a mechanism to consider exceptional circumstances thit may

arise out of the claims process,
SOCIAL BENEFITS

23, Canada will make s best efforts to obtaun the agreement of the pmwiﬁr.;es' and territories
that the receipt of any payments pursuant o the Settlement Agreement will not affect the quantity,
nature, or duration of any social benefits or social assistance benefits payment to a Claimant

pursuant to any kegislation of any provinge or territory of Canadn.

24,  Canada will make its best efforts to obtain the agreement of the necessary federal
government departments that the receipt of any payments pursuant to the Settlement Agreement
will not affect the guantity, nature or duration of any social benefits or social assistance benefits
pavable 1o a Claimant pursuant to any social benefit program of Canada such as Old Age Security

and Cansda Pension Plan.

FAMILY CLASS
2%, The Family Class Members shall not receive direct compensation under the Settlement

Agreement but rather such claims will be recognized and addressed by the indirect compensation

made available through reconciliation projects supported by the Foundation.



ESTATE CLAIMS

26, The Parics shall work collaboratively with the Claims Administrator to design claims
forms and procedures to permit claims to be made by representatives of deceased Primary Class
Members. The intention of such procedures is to provide a cost-effective procedure for the
surviving family members of a deceased Primary Class Member to obiain compensation on behalf

of the Class Member even where the Class Member did not leave a will,

27, Estate claims can be made where the deceased Class Member was alive on or after July 24,
2016.

INDIVIDUAL LEGAL SERVICES TO CLASS MEMBERS

28 If the Claimant has been assisted by a lawyer, Canasda will pay the Clammant’s lawyer an
amount equal to 5% of the Claimant’s Category 2 award plus applicable taxes without additional
Court approval beyond the approval of the Settlement Agreement. Canada may pay up to an
additional 5% of the Claimant’s Caegory 2 award plus applicable taxes for legal fees and/or
dishursements provided such amount s approved by the Federal Court in sccordance with Rule
334.4 and guidelines to be apreed by the Parties and approved by the Court. Canada will not pay

any legal fees or disbursements associated with a ¢laim under Category 1.

LEGAL FEES FOR CLASS COUNSEL

29,  The Parties will enter into a separatc agreement (“*Fee Apreement™) as to the legal fees,
dishursements and related taxes owing 1o Class Counsel and Quebec Subelass Counsel in relation
to the work 1) on the common issues up to the date of settlement approval, and 3) Tor the benefit
of the Class during the impiementation of the settlement,  Approval of the Settlement Agreement

is not contingent on approval of the Fee Agreement.



Signed at Toronto this Tth day of December, 2022

His Majesty the King (*Canada™), as represented by the
Attorney General of Canada by

(St Mo

Atiorney General of Canada
For the Defendant

The Plaintiffs, as represented by Class Counsel by:

A

Klein Lawyers LLP
For the Plaintiffs

Kenneth Weistche, as represented by Quebec Subclass
Counsel by:

(_Bionne Schulze, s.edre.
For the Quebec Subclass
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Schedule B
Category 2 Compensation Grid

Category 2A $10,000.00

— Sexual comments or sexualized provocation

— Unreasonable or disproportionate acts of discipline or punishment

— One or more incidents of mocking, denigration (such as belittling or abusive language),
humiliation or shaming

— Threats of violence or intimidating statements or gestures

— One incident of abuse, such as:

unreasonable confinement (e.g., being locked in a room)

being deprived of food, medical care, adequate clothing, heating or bedding
being forced to do unpaid labour (in excess of normal domestic tasks)
being forced to consume alcohol, narcotics or noxious substances

being prevented from attending school

Category 2B $50,000.00

— One or more incidents of:

Forced exposure to pornography

Nude photographs taken

Individuals exposing themselves

Touching genitals or private parts (directly or through clothing), fondling or kissing
Simulated intercourse

— One or more physical assaults causing:

Serious but temporary harm (such as a black eye, bruise, abrasion, laceration, or
incapacitation that led to or should have led to bed rest)

Minor impairment or disfigurement that was not permanent (such as loss of
consciousness or broken bones, loss of or damage to teeth)

— Two or more incidents of abuse, such as:

unreasonable confinement (e.g., being locked in a room)

being deprived of food, medical care, adequate clothing, heating or bedding
being forced to do unpaid labour (in excess of normal domestic tasks)
being forced to consume alcohol, narcotics or noxious substances



— Dbeing prevented from attending school
Category 2C $100,000.00
— One incident of:

— Masturbation

— Oral or attempted oral intercourse

— Attempted penetration (including vaginal or anal, digital penetration or penetration with
an object)

— Recurring physical assaults causing:
— Serious but temporary harm (such as a black eye, bruise, abrasion, laceration or
incapacitation that led to or should have led to bed rest)
— Minor impairment or disfigurement that was not permanent (such as loss of
consciousness, broken bones, loss of or damage to teeth)

Category 2D $150,000.00

— One incident of penetration (including vaginal or anal, digital penetration or penetration with
an object)

— Two or more incidents of:

— Attempted oral intercourse
— Attempted penetration

— One or more physical assaults causing permanent or long-term mental or physical
impairment, injury or disfigurement

Category 2E $200,000.00
— Two or more incidents of:
— Masturbation
—  Oral intercourse

— Penetration (including vaginal or anal, digital penetration or penetration with an object)

— Any pregnancy resulting from an incident of sexual assault (including pregnancy interrupted
by miscarriage or therapeutic abortion)

— One or more physical assaults causing permanent mobility loss or brain injury
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Court File No.: T-1417-18

Couet File o,
FEDERAL COULT

FROPOSEDR CLASS FROCEEDING

AFTWETN-
e-document T-1417-18
T et COURT DIALD PERCIVAL. ALLAN MEDRICK MCKAY,
t ST‘:H TETMA *ACEAY ANMD LORMNA WATTS
D Jul 24,2018 s

£ Plaintifis
Joyce Fan and
Vancouver, BC

HTR MMAIESTY THT QUIEEMN
Ne=fetadant

Brought pursuant o the Fedsral Coures Riles, SORGY-106

STATEMERT OF {1.ATM

A LEGAT. PROCEEDING FAS BEEN COMMENCED AGAINST YOU by the
plaintiff. ‘Uhe clainn made against you is sel ot in the fallowing pages.

IE YOU WIS 10U DEFEND TEHILS PROCEEDING, you ot & solicitor scting for you are
required to prepare o stacement of delense in Foro L7IT presctibad by the VFederal Courts Rules.
serve L on the plaintiffs” solivilor vr, where the plainills da not have a solicitr. serve il on the
plantiffs, and Nle it with prool of secvice, a1 a locul office af this Courl, WITHIN 30 DAY S
after s stalement oF claim is served oo you, if you are served within Canada.

[F vau are secved in the Uniled States of Americy, the period fur secving anc filiogr yreur
wraternent of delense is Farty duys. [F you 2re servenl omside Canada amd the Unitad States 1o
America. the perisad foe serving and Bling your statement al defense is sixfy days.

{apigs of the Federal Cedrts Rulcs, Infommalian cencerning the lacal offices rf the Courr
atd other neceszary infrmulion oy be obained oo regoest to 1he Adroinistrator of this Lot at
Citawa (telephans G13-9%2-3238) aral any lowal slice.



IF YO FAIL TGO DEFEND THIS PROCEEDING, judyment may b given dgainst you
ity wour absence and wichout further notice 1o you,

Chute;

l=sucd by;

[Baplstrye Oficert

Avclelresy ol Tocal i Eice: Pacifie Centee
PO Boax 1HIARS
01 West Genepia Sireet,
Yancouver, British Colwunbia
¥ 166

TC: Her Majesty the Queen
ChTice af the Deputy Attormey Creneral of Cangda
Briish Columbia Regional DOffice
Cepariment of Jusiige Canada
A0 - 840 Hoeew Stree,
Vuneaneer, Bat=h Calomhbine

Vs 2RG



Relief Spupht

1. The Plaintitts, Jeginald Parcival. Allan Medrick Mekay, lona Teeta MoRay amil Lome

Wats, claim on their own beball and on behall of @ clzzs of stmilarly snwated pereans;

i.

12

-

at order certibying 1his welion as a class proceeding and appeining Reginald Percival.
Alian Medrick MeKay, boa Teena Mekay and Loma Walls as representative
plaiwiffs wuler 1he Federal Caurls Rules, SOR09E-106,

general damwpes plus darapes equal 4o the costs of adnrinisiering lbe plan of
distriioution,;

special damapess inar atwud w be determinsd, imeluding bul not biroited B past and
fulure medical expenses aad ou-of-pockel cxpenses;

evemplary and puniive damages;

munitve damages pursuant o the Charer of Husen Righes and Frecdoms, COLR ¢
C-12 and the Civid Cede af Cuedae, COLER ¢ C-100],

dizsparpement by the Detendant af i pratlits,

tecovery of health care sosts ioncuseed by the Mumsiry of Health and i predecesser
Mimstrics and Depactmems and ofher peevincial and tercitenal healib iosweers oo
biehalf of the Plaintiffs and other Class Memberz pursuant 1o the Headth Care Cases
Hecovery Ao, S0 2GR, ¢ 27 and comvparable legislation in the other previoces ang
Lerriiries;

ducmapes pursuant w the Famity Lo Agr, B0 LD90 ¢ -3 and vanpaable legislatan
i1 ofher provinges and werritariss:

pre-judpement and post-judement inlerest;

co3ls and

avch furlher and other eelief as this Eloooaratle oo may deem just,

Mature of this Action

-
[

This #etion conesms the establishmen, implementation. smimsirstion aod roanapeomet

b U Drefesdant. Her Majesty the Queen CCanada™, ol the Doardmg Tlaoe Proeesm tar Lndian

Students. an sducational program desipned w advasce Canada’s policy of cullurally assimidaimg

Indigeroes perstnd into mainstream Canadian socisty.



-

3, Pursuant to the Boarding Howe Program e Indian Studens, Indigencos children an:l
adolescems foolleciively “children™) were foecbly removed frarm their Gamilies and Indigenons
commmunities by Canada and thet transporied o orban commuonities @ slay with hoarding

lamilies and 1 aiend public, non-lndizenous schools.

4. Canacy placed 1he Indigencus children i boarding homes promasily with non-ndiceooos
lamilaes and, af mes, waith Tndipenows Jamilies belonging to a ditferent Fist Matien, Jooi edwic
gtedp o aocestral MEls communily than their own, Canada scrcencd and maonitored the

boardmg bomes and provvaded furalimg, Toe esch [ndigenews child in care, 1o those dhat operated

the bearding homes.

A, As 2 consequencs of the Boarding Home Mropram. Indigenous chitdren were sepumaled
by large peographozal distances feom thedr famalies and commueities aod wers unmeascnably
dlenied pocess o their Banguage. culure, waditons, costoms and abortginal and reaty ciphty amd

beneigs.

f. The ndividuals opersting the boarding homes were often predators wha iniliced
plivsical. sexaal, emueianal amml pavcholopical abuse an the lodigsnous childretn thay owsed.
And 1he ehildren were atlen subjected o child slavery and uppaid Jabour Canada knew af this
abuse and telerated. acquiesced and, i sams cases, encouraperl 11 Canada failed 10 remove
Truligeneas children trom abusive boarding homes in a tmely manner o at gl

I A aly maerial nmes. Canada had & duty to protect and peesecs the cullore and identity
of tke Indipenoas childran, Canasca also had & duty 1o prevent mjuey o ladigesous children and

e anzure thair mental and phavsical health and well-being.

8. Canada’s conduct and the conduct of i servanls o cstablishing. ionplementing,

admimstering and matacing the Roarding Home Propram for Indian Students caased sxieice

and angaing harres @ e Plointdffy and ather class menbots.

q. Class members expetienced a lass of theic Indipenews cultute, language and identity.

suftered extreme sexusl, physical and psyehelogical abuse and lost the opporiunity Lo exeeise



(I

their sberigemal and treaty cights. These harmy cominue to have devastating intecpeoe rtional

elects on [ndigeneus Gamilies and commonitizs.

Parties and Class

0. The Flaintitf, Reginald Percval, is an Indian a5 delined by the Mfdian Acr. RSO 1983 ¢ |-
Zamnd w memher of the Misga's Nanan, Pucsuant wo the Bearding 1lome Prowrsm for Indian
Students, Canudy farcebly remewed Mr, Pereival from his tamily and Mispa®a sommuonisy when

le wing LY vears old. Me. Percival cumenily resides in Giclase aamiks. British Columbia.

I, The Plawonll, loma Teena Mokay, 15 an [ndian sz defined by the fudicon Acr. REC 1983 ¢
-3 and a rmeinber of the Misga'ys Nation, Pursuant 19 the Boarding Home Program (oo Indion
srudents, Canada forcibly rermaved Ma 3MeKay from her family and Misga™a conmuony when

sac was L2 veaes old Me MeKay comently reaides in Terrace, intish Columbia.

12, The Plaotdl, Allan Madrick MeKay. is an lndian as defined by the Irdian der, TEC
1985, ¢ 1-5 and o member of the Misga'a Nation. Pursuant to the Boarding Hame Progeam for
Indiae: Stodents, Caruda ferethly remaved be Melay from bis fanuly and Misga'a comearonity

when he was 14 years ald. 3r. MeKay comrenily resides in Termace, Britisk Columbia.

13, The laintitt, Loeea Watts, 35 an Indian as defined hy the fndicr e, RSC 1985, ¢ 1-5 znd
a membst of the Misgats Nation, MPaesoant o the Bourding Flome Progeam o Indian Sidlents,
Canada forcibly veenoved Ms. Watts from her taruly and Misga'a cominonily when she was 12

viesrs old My, Wars currently resides in Kincolith, British Columbia.

[ Atter their apprehensaon by Conada, the Plaintafls were all placed in boarding bomes wih
nos-ludigenons and non-Migea'a families i urban connnoniies aeress Brish Calomhis,

23 TFrom a timg prgy 10 comagt with Eurapans 1o the presont, the Wispa'a Nation has
sustained 18 peaple, conneunitics anel distinetive coliure by exercising Bspa’s dws, ousloms
and trsditiens in eelation 1o citizesship. adaoplion. faredly care, marcciape, properiy and wse o

(L= LN ] Mt



6. The Plainiffs vring thiz action oo theiv own behalt and an behalf of a proposed class of
lodigenaus pecsens in Canada who were raken from their families and Insligenaus communities
and placed in boarding homes with non-lodigenous families or with Indipenoous famibies
betonaing te a differont First Mation, Inuit @thnis group or ancesicul béls comrounity thi their
own {Clsss Momberz™, to ke fudhar defined nthe Plainn T applhicetion Fer clags sertificatian).

The Class is comparsesl of Tndians, Inoie and bEs persons.

1T The Plaintiils and Cluss Membees are abariginals within the meamng of sectian 33 of ihe
Constirition et 1982, being Schedule T3 o the Cangela Aot 1082 fLE) 1942 ¢ 1L The
PlairuilTs wnd Chass Members’ abogipingl and treary rights exisied and were cxercised a1 all
relevant lmes pursoant to section 33 of the Corstitation Aot 1952, boing Schedule 8w e

(lanuele vt JOT FUK 1982 €11,

18 The Maintiffs also bring this action en behalf of each person whis, by reason o bis oz her
1elationship to a Class Member, 3z entitded by kegishaion o muke u claim as a resuly of iojury to
the Clazs Member (collectively ~Secondury Class Wembers™). This leyislation includes bul 1e oot
limited o 1he Family Lene Aoy, REO1990, ¢ B-3; the Tore-Feasors Aot BEA 2000, ¢ T-3; The
Tortfeasors and Comiributory Negligence dor, COSN, o TAHE the Torifeasors Act. RS 1989 ¢
478 the Tortfeayers Aop, RENT 20010, ¢ 2315 the O0ed Code of Orebes, comparable |cgislation

in other provinees sod termories, and the commaon L.

[v The Defendant Canada was, a1 all relevan) tipes, responsible Tor the adminisiratios ol the
fadian Ave, BRC 1985, ¢ 1-% and s predecessor stulores. Cdnada has excludive juoisdichon o
respect of Indigenouy persons purswsnl Lo section 91024y al e Cansdirutan Ao, FE&7, 50 & 31

Vicheria, ¢ V(UK p and the curcamon law.

2 Cunadla’s Liabiliey arises from its nepligence and breaach of fiducary duty. and trom the
vooduct, negligence and malfeasaoce of iodividoals who were ot all maczrial times Canada’s
cmplovees, agents and servants. Canada had authenty snd contrel over these emplavess, dpenis

ancs seevanls amd iy vicarigusly Tivhle Tor their wees and G the damape caused by thel faults



purswant o seclion 3 of the Crowy Liabiline and Proceedings Ao, RSC 1985, ¢ .50 and its

predece=ser legislation

The Boarding Howe Program for Tnulian Students

21, laoor around the early 1950x, Cannds determined that 1he zssimilation of Indipenous
children o mainstreatn Canadian sociery coudd ke wecelzraled i Indigsnous siuders weie
removed from Indigenous commyunities or sepregated residential schools and put e public
provineial schools i wrbon munecipalities. To fuether this policy objective, Canada created and

implamented the Brarding Home ¥raprac for Todian Suedents.

a7

i1 The Boarding Tlome Program for Iodian Swedemts eperated threughoul Canada aed

cunrtinged waril the sarly 19805,

23, Al all relevant times, the proegrarm was gperatell. administercd and maintaiced oy
Canada™s Departueot ol [ndian AfMairs sl Manhern Development and = predocsssos

Mumistries and Departroenrs.

24, Ta facilitate ke Jinplementation of the Goarding Home Program, Canada souplt ow

burardiog Twoanes or the childeen, oflering Tomling Gor the room and board of cach [ndigenous

chald in sare.

23 Canzda also entlered into agreerents wilk: the provinees and lemritaries pursuznl o whick
the provinses and terciaries would permit Indigenous childeen w atend prsvinciul und wemiorial
public schecls, and Canada would provide payments 1o the provinces and rerikiries uy cieeer the

cast of tuitian, books and supplies for each Indigenaus child in attendence.

i P'ursgant 1o the Bearding Home Piogiam, Canada appeehended Indian, Tnuil and Meéris
children, tansponted tbermm Lo ocban munivipaliics and placed them in beoarding homes to o

wilh stranpers — sametimes hendeeds of kilometees  from therr tamidics and  [Indigenous

colranlies.



Student Expericoees

Losy of Cufture
7 Canada’s condwet in the ereation, administcation, maintenanee, tunding and operation ol
the Beardine Home Program for Indian Students furthered Canada’s pelicy of foreibly
ascimalaling [ndigenous peaples, and ic systematienlly eradicated the culture. society. langoupe,

customs. traditions, practices and spirtusbity of the Plaintitts and other Class bembers.

25, Pursuant 1 the Boarding Hame Progroo, {lass Members were foreed 1o live in boatcing
lomes lor eslended stays — somclimes Sar vears  far removed rom theic families, cultuca)l

communilies and language,

2. Class Memhers were expected L assianilote into non-Indigenaus colture and were 1aeght

to e askamnad of their Tndigeoous colmre and idectiiy,

W, Given lhe significant chunge in their enviconment, Class bembers otten sutfersd Eram

culrure shock, aceompanied by depression and anxeely.

31, Class hembers were discourape: or Moraidden from maintaming sontact with el
[ndigemous lumiliss, Ghven the geographical distance of the urban busrding homes fam many
[ndigenous comonmities. the familics aof Class Members wers offen unable we visit. And when
famnilies Jid undenake the expense and Tenptby teavel @ vish. they were ulien denizd the ability

o see asd interacl wish their loved voes.

1z Class MMemhbees were denied any reasonahle opporunily i practicc and mamiam their
[néwgenous identity, langusge. cubure, rights, cusieres and craditions The buwrding hame
“amilics did net speak Indigenous lenguages aod did oot wach Class Members abou thetr

Insfigreus culural wradstsons ansl practices.

14 Clags Memhbers were often deprived of their aboriginal and treaty Tights and mooeiaty

benetits 1o which they were entitled under the frdan Acr and related legislation and pabeies.



34 The demial af fammilial and culrusal comections caused significant cineticnal and finanoal

bares foce the 1Plaintiffs and other Class Moembers.

Flrpsicad, Sexeed arad Poychologicel Abuse

15, The Buoarding Home Program for Indian Studeres was poofly cxecuied and managed,
Canada insoificiently vetted boarding homes and faibed to ersure that Indigenons students in he
cate of boardine howme familics were safe and seoure, Conseguently, Class Mombers weone
subpected o egregious physical, sexwal, emelonal and psycholegical abose perpetrated vy their
buarling nome lamilies. This abkuze was systemic and existed withio the Bearding 1iome

Propram ar large.

36, Thecuph its policies, acts and omissions, Canada created an covivenraent where abusc of

lass Mambers was comizonplace. condcncd and, arguably. cocaureged.

370 Given the fAnancial incentive for hostng Indigenoas siodenis, bosrding heme familios
cften housce mere stedlents than they hied room ler. Students were elten hgsed inovercooacdad
corditinng, afien with aher slodents sod ollen seprewated Tom the hoasding boome family's

pranary [oving space, either throueh loeks or throogh pbiyecal eestramis.

3% Closs Meombers - zhaldren and adelescents - were vepeated fondied. taped and sodommized

by onenibets ot their boarding orne Fammilics.

3. Clags Members — children and adolmscents — wers frequently reguired o perloen Tellate

e mgrnbers of their boadiogg aome families.

4. Class Members were frequently beaten by snembers of theyr boarding home families sed

sibjected to cacism and payehelogical abuse.

41. Clags Mermbers were often cequired o perlomm slave lapour for tkeir boardiog boee

Eaimilies.



42 Many Clasz Meombers were malnourished as they were net tad nowitional meals and,
atlen. were denied food for extended perieds of time. The fridges in boarding homes weors atick

padloched,

43, Class hlembers often had me one w ceport the abose and oiher hama o When abose and
othes injustices wete reparied to counsellors and atber servants of Canada, ne mesningful and
rimely action was iaken o safepuard Class Members against further abuse and henn, And he

perpeirators were pot sufficiendy punished.

Kepresenlafive Plaintills
Regimadd Percival

44, Mr Pereival was boro on Avgest 13, 1955 in Oitlaxt'santks, Britsh Columbia.

43 As a youog child and o ocder o avold being senl we s residential schosl or boacding

heme. Idr. lPercival s parents often hid him to evacde his appreheosion by agents of Conada.

i Heowever, al the age of 15 one week after his father died in a loppiog acciders — Mr.
Percival snd about 500 other Misga'a children were apprehended by Canada pursoant o the
Bownling Horne Program for Indian Studensz The childech were forzed to leave their famiize
and Mispa’a communibes amd were transpored by bus loals 1o muneipaliics i Britsh
Columbia and Adbesta, far fooan their Nispa™a horees, Mo Peecival recalls the sen of shillren

beine lad cnto the buses,

47 Mr. Percival felt scared and alone.

dgd. When Mr. Percival's hus amived in Vancouver, g counseller from Indian Atfairs and
tootthern Lrevelopment called aut bas oame weod the names ol the other chifdren, and they s
izt hed with theie Doarding luwoe facnilies. Mr. Pergival never again saw mest of 1he children

who were apprehended 1hat day,

qu. Mr. Percival’s boarding horme family was non-Indigenoos. When bro Persival frst mo

them, they threw his bag i the back of theit pack-up teuck and told him o climb in the back witl



his bag. Thee then drove ot without saving anvthing further to Me. 'ercival. He reealls snimg in
the back af the truck. potrificd as the truck sped off. 1z wordered it be would ever upain see s

tamiiy and his Misga'a community.

i Whan i, Percivel smrived at bis boarding home in Sumey, Brivish Celumbia, he was wld
that he wionald he staying o the basement of the house with faur alber Boarding heme children,
He and the other childeen were segregated from his boanding hame Bacily aod eacely ablz 10

inferact with them.

g1, Wr. Percival cecalls the extrerne racism he endured w1 the hands of his boacding home
Farcsile. 132 frequently heard his boarding hame parents say that they ™werc getting back ther

takes” by housing Indisn chililren.

2. Mr. Percival's boarding home Tamiiy did oor speak his Misga's langeage. Neilber did the
atler children in the bourdiog hame. M. Percival's boarding home parents discowaged any
contacl with his [amily and denied Mr Percival any ressonuble apporunity o prachoc his
Mispata languape, coltne, customs, heriage and traditiong, Ele was also demed any ressonable

oopurlerily 1o practice ks aberiginal rights as a Magga'a member.

51, Mr. Percival was, in reality, foreed ur forget his Misga®a language and cullure and “act
white” in ordey to survive He didn’y Feel like a person. He was knewn in many cinlesns ooly by

hiz “numbec™: AI70OG2A0L.

& Mr. Percival’s boarding home family would ofen keep the monthly allowancs he

received trom Canada - $20 - which was mzam s boy elothes and othet necessifles

5. M. Pereival attended  lobostoo Heiphts Secondary Sehool on Suorey where he
etcountersd physical and verbal abuse from the roo-lndigenous stiskenis. On M. Percival s ficst
day thete, one of the older students called bim a ~scwaw” Before he could react, M. MPercival’s
shirt was grabbed feom behand by a teacher The weacher teld bim that any retalistory actan oo

iz par would sesult in him being kicked autof schaol.
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A, M. Percival was frequently called a “dumb Indisn™ sl a “dicty Indian™ by both students
and reachers and was often beaten up by non-Indigsnous students. Uhese students were diefende:l
by the reachers sven when the teachers beard the studenrs’ racesn msalts, My, Percivad recalls he

teachers sicaply smirking and allowing the vialence 1a continus,

57, The non-Indigenous studesis at the school would threw Baod al the back of BMr. Percioval™s

hewet doring sunch break.

3. Pdr. Percival was never allowed 1o play sponts, He was never inviled o ar alloweed o
participare in any track and Ocld evens and was made s sic oo the bench uring basketoall

cames. His non-lndipenons poers were never Lreated Lhix ey,

3% The racism B, Pergival experienced every day at Jahnston Heights Secondary Schoo
caused him to fool ashamed of his Nisga's identive. 1e never f211 like he boloneed a the school

ot atywhere, He fell alone, anxmws aml depressed.

1) Despite his constant complains te his ccunsellor from Indlian Aoy sod Moertbers
Dievelipment, oeither 1he counsellor not any other servant of Canada inlervened or ctherwse
tied tr hielp Me. Percival. Conscquentdy, he intemnalized his pein and became too ashamed o talk

il 195 experiences.

a1, Eventually, alone and avecwhelmed by shame, be turned to alechol to case bis pain.

6z, M. Percival id nat cetam hame immediatedy atflce completing the Beanding Tloeroe

Program ot Indisn Students — he did ooo teel that ke bad a home 10 cetum g,

63, Alter cumpleting post-seconday education. Mr, Percival worked with the Unien of BC
ledian Chiefs in YVancouver. He retamed o Gitlixsumiks when he was offerad 2 pasiban with

the Meisgaa Heslih Awthonity m RS Ble was 34
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&, On reluming heome 10 ms Tamily and Misgada community, Mre Percival folt displaced and
piulated. The emtianal and physical sepacoticen Troro his family and comnomy al such @ wimng

ape had pecmanertly impacted biz ability o fit in with bes Mispa®a tamily and commomity.

B3, Asa result of Canada’s Boarding Home Program for Indian Soudenes, M. Peecival lost
hiz Migpa s lanpuage, identity. hetitage and cultuee. He abso lost monesaty bensfits 1o which he

wis cilitled under the fedian Aot

fal, 1"z 1aken Mr. Porcival several years o rebutdd his place 1n ks MNispa®s community He
hEs undereone connselling and new acts as s counsellor Tor ethers whooare survivors of 1the
Ruoooling Home Prowgrom wnd the cesidentin] school systeon, Moo Percival also works as an

Adminisiralive Beview {3Mcer for the Mispata [isirmog Cenverniment.

7. M Percival ecnrinues to be baontad by his Boarding Home Program axperiencs and as
for vaars strupoled with depression and ansiety. He has nighemarcs about being takes away tram

Bis Zagaly  and still hears the ceies of the parents as their zhildren wcre hesded oato 1he buses,

68 fr. Percival’s depression and anxiety prevented hiem Srem bringing an aciion apaingl
Canada ip resmect af his ingury, darmape or loss cansed by the Beanding Home Peepraea tor
Imliun Swders. Mreo Percival has always felr silenced and has never felr safe o capable ot

saring s ex petiences.

0%, It was only i the summet of 2018, afler mectine scveral other survivors of the Boarding
Home Progeam and hearing their stories of abose and less of collore, kot be fel compelled o
aive o pablic voace Uy their stomies. The suppuert ol his Misga’a cormomuonily had the effect af
suftizienily stabilizing his depression and aaxiety 50 he could eonsider commencing this

Titigativn.

Teme Teena Mekiay

FLIR Pz Mekoay s bum on Ociober 10, 19535 inc luspalesap, British Colambia.



7. Althouph her father had successfully mdden bMs. Mellay in her early years 1o gvondd her
apprehension. Ms. Molay was apprehended by Canada when she was 120 Ms, MeRay and her
family wese advised that she was being spprebended pursosed to the Toarding Hivoe Progprarn
for Indian Students, and that she would be sent 10 Jive with » hoarding bome family elsewhers w

atrend public schoal.

72, Ms MeKay vocallz being incapacitated by fear and deep sadness, ™ot only was she being

takeen fromn her famudy, she was, at ape 120 about 12 B tmmsponed g s whole new [tle.

T3 hls, Melay was ranspaned by bowt and then boes, along with seveerul other Indigenoas

children. to Tercace, Brivish Columbis, o sian her new |ile,

e When she ammived in Terraee, hMx Mekay wes mel by a counsellor from Indisn A 3%
and Morhern Duvebopment. She was Lold ko she would be Toving withe a non-Indigerows family

trom Holland
14, Mle, Mekay™s boarding bome {amily was cacis) and treated her ke a second <Clags citieen,

Té. Inaddition to the psychological abuse Ms, MoKay hod to endure, she wus physically and

sexually abused by ber boarding home Tather.

B (o one occasion, 35 bekKay snock our af the house to watch @ movie. Afer baing
crupht, hee bodrding hoene fathes beal ber cepearedly with his belt. As b2 was doing 2o, he ald
har that she was “stupid” and thal she would “be Likz every cther Indian in this werld - waiting

ity the weltare line™.

7. One aight, while Ms. Mekay wae ssleep. her boarding hame fathar came inta her roam
aad stamed fondling ber lakia and clitoris bafore nsenting ks finpers anto hee vapina. Ms Mokay

weas petrifizd.

T, Woen Mso Mokoay disclosed the sexual assaull to ber bsrding home mother, her
hoarding hume mother called ks, Mebay — only 12 - s dicey Indian whors™ vnd kicked her our

at’ their bome.
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RO Mo MeRay eeporied] the abuse W her Imdian Aftars and horhem Development

aounzellor. To Ms. Mekay™s Knowledpee, her boarding bome father wis oever punighed.

8L, After being kicked out of her fiest boaeding botue, bs MeoEav's counsellor s=nt W

Mokay so live with another bogeding home family in 1aerace.
10 Mu MeBay entdures] psyehologival and sesual abuse in ber new bearding bome.

B3, Me MekKay bad rwo hoarding home brivhers s this second hame, The alder brother
wauld aften come into Ms. Meblay's bedroorn at night while he was naked and deoeok. Every

night. Ms. Mel ay telt terribed  wierried that be would come oo ber rosrn naked again.

g4 Onee, Mz MeKay awoke fom ber sleep o find herself being caped by the paunper of hes
twi hoarding borme brothers. He was Iving naked on tep of her, his pens inside her, with his

hand over her mouth W prevent her ftor sercaming She was 14,

83, Feventually, Ms 3eKny was pul iniy g thicd bearding home where she remained until she

firtzhed prade 12.

8. M. Mokav's school teachers and fellow stadents were racist and mean. She was alten
bullisd.

87 Ma MoBay fell ushamed, splaed and hopeless Abthe aee of 13 she staned ouming 1o

alechal aod denps o numb ber pain.

Es. Mz MeoKay suffered from extrems depression und soicidul ideation. She began wking

anti-tlepressants.
= Arawe 6, My blekoay toed o kall herself.

i bz, Mokay dide’t ever feel al heme in Terruce, Nene ol ber hoarding hane Tamities

spuke her Misga's lapguage and they dida't knowe cr widerstand har culture.
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al. While in the Boardita Hete Program far [ndian Stmdents, My WeEay waz dened any
ceasorable cpportunity 1o Taintain comisc witk her farnily and hee Nisga'a commuonnty. She was
denied any reasonsble cpporwnity W leum and practice her Misga’s language, culture, customs,
heritape and traditiens. She was alsa denied any reasonable apportunity t practice het aborginal

rights as a Misga’s meraher,

B2, When Ms MeEay relurned o Laxgalts"ap after grade 12, she was disheanensd o sull
feel alone and iselated. Laxegals’ap oo longer felt like the home she'sd remembered. She didn™

speak the languape of know 1he customs af her Misga'a people.

93 Az g resull of Cenada’s Boarding Home Program lor Indian Students, M dekKay los
her Wisga'a identity, languags, heritupe customs and colture. She alzo lost monetay benafits w

which she was enidled under the faclian ot

34 Axa consequence of her experiences in the Boarding Home Program. Ms. MoEay oever
had the appariunity to learn life skills or paremting skills from her purents. Tesause af this el
kecause o the sexual and physical abuse she endwred. 35 Moekay was not able o propecly

paratt ber children,

G5, Te this day, Ms hMeRay suffers trom exteeme depression and aoxicty. Ms, Mckay
regclarly seeks mental health suppon tar the aneoing impacts of the sexual and physical abuse
ghe epdueed and the uauma of havinz bean torn away fram her biolopical Tamily. Ms 3Mckay

livis her b in fear and Yecps herself tsolated within her home.

0, My, MeRay's depression und anxiely were soo severs lbal they prevented hee feom
bringing oo aclion against Canada in eespect of her injusy, damaegc or loss cawsed by nor
spprebension by Canada and placerent in the Boarding Hame Program for [ndian Students b,

MoBlav's interests and ciredmstances wees 50 peessing that she could not reasonably commenec:

an aclion.
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97, I oway nod until che summer of 2018, after meetiog with Mr. Perelval and cther Nisgata
Beoarding [Tome survivars, that she finally felt sufficiently suppocted e share her cxperienee and

oy and brng aboat resehtion and healing for heeself aod other Class Members,

Al MoKy
o8 M. Mokay was boenoon June 22, 1957 in Middle Bay, British Colurmhia. When he was 2

yieung child, his famaly moved 10 Laxgalis"ap.

99, When Mro MeKay was 13, be was apprehended by Canada pursuant to the Boarding
Home Program tor [ndian Stodents. He was toeetied. haviog never len his family or Wiszata

community before.

ot Mr Mekay was sent by traio, aluey with spprexianately 40 other [ndigenaws children. to
Misaan, British Columbia, to live with o non-Indigenous boarding bome family und 1o atiend 1

peedowananily pon-[ndigenous school.

101, Mr. bMecKay's firsl bourding home family was an ellerly ¢oople. The couple hastad four
othet boarding home students. The couple nowed. on acrenws oceusions. that they weoe

aoanling the siudents because they needed maney 1o make their mortpage paynients.

|02, Mr. Mebay and the other children were canfined 1 the basement of the house sod were

allewed upstairs anly o «at.

105, [nzhis hame, he endurad child slavery, constant racism and psvcholagical abuse,

104 The couple wsed Mr. MeKay aod the wher children as froc labour 1o cenavare their ~fixer-
Wppeet” liomnes. Onee the {xer-upper was renovared, the vouple would =211 the hotee and e (g
ancties fuser-upper, which M. MeKay anl the ather childien would eencvate. And the ovele

cortinued. Mr, Mokay and the other children never eeceived uny pay Fer their work an ihess

IHITES
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15, M McEay also experienosd exteeme culwree shock. Maving from his small Mispa s
communily 0 o prmarily Caveasian wrban ey - and atiending 3 large school - wasy
ovirwhelming. Within & weeks, Mr. MeKay collapsed firom exhausiion and was put on bed resi

Mor 2 oweeks.

LOA. Al sehool, b BMekay and the other children experignced severe racism T the zon-
lndigenous students. They were zalled names swch oy “didy drunken Indians™ amd wers
constantly bullicd. r. MekKay was lien challenped w Na fights afier schoal. The teacheors

ercouraged 1hese fights,

107, Ewentually, M. %oBay was mevsd tooa bome o Pert Meody wilh a non-[ndigenocs

family. Apain. be endoced consant cacism and psychalepical abuze.

LOK. Waile at this kome. he was required 1o share a bed with ather boanding home sludents

Ooe niphil. M. MeXay woke up 1o find 2ncther male student, naked in bed nest 1o him, Sreing o

tape i

3%, [n his thinl beecding home, he was malnourished and constanily denied food. His

hoarding home Tamily kept 2 padhack oo the tridpe; oaly the famiby had access o the food.

LI, M MeBay then lived with a boarding home family i Prines Rupert. He cantinued to

endure racism and pavcholopical aluse.

lii. Mo matiet where br. MeKay bved. he way ao aulcast, He was unloved - kised only

camn mmoney for his Bracding home Tamilies.

[12. 0 Inoprade T, Teeling desperate vnd alene, B Mobly urned o dougs and aleobiod 1ok

[is prain. Ele dropped out at’seheol.

L12. While in the Boarding Howe Progeamn bt lodian Stadents. Br, BMoKay was denicd any

regzonakle opnorunioy to mantain contastwith bag farnily and his Mispa's commosile.



L14.  bdr. Mckay waz denicd any reasonable appomunity to practice his sboriginal rights s a
Misga's member And be way denied wny reasonwble cpportunity e praciice kos Misga’a

Famwage, culiure, cwsloms, hernage and lraditons,

113, Me MeKay [ost lus abdity to speak bis Nispa®s langoape. And, baviog been cnable o
partizipare in the Nisza'a feasts prowing up, filed to learn the Misga'a way of life. Ele lust lis
Misgata ideaity Me McKav alio lost monetary benefils to which he was entitled under the

fadice Aot

116, Sullenng from uleoholism and depression, Mr bMelay chose to be a fisherman in eince

Fupert and remain ilistant from s Misga's people. belicving ne would ocver agsen Lt in,

LT7. When RMr. Mekay Pnally relomed 1 Taxpalts™sp in s lale 295, he felt alene and ubablc

1z €1t i with his Nisgaa carmomunity.

118, Because Mo Mckay's e was void of numturing and love dueing bis foonative yeasrs, be
never leamnes] 1 give smd recerve love. It s difiicult tor Mr. McKay to toem bonds with perple

aod 10 maintain relabionships, His Boarding Home Proeramn cxperience has left bin with

petttsanent etioliooal sears.

1% M MeKay bas worked for decades to betler himsell and w learn his Misga'a lanzuaes
amd colture. He quit dnnking and, & 46, graduated froo high schoal. He has beeoms o

Nereditary Chiel ol his WNisps'a people,

L2000 Lo this day, Mro MekKay suffers from depression and reaularly atiends counse=iling
50551003 12 halp him cope. [is depression iy trigeered by memories of his time Livieg in boarding

hioraes,

121, Mr. MeKasy's inferests and circumnstances were so pressing than he could pot reasanably

consides comreencing an wetign sgainst Canada in respect af his njury, damage oe loss coused by
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his apprehension by Canada and his placzmenc in the Boarding Heme Frogratn tor Indian

Studdenis

1220 10 was not untel the summer of 20468, afler mestng wilh 3r. Percival wnd ather Nisygp's
Boarding 1loma sucvivars, that be fell sapabkle of telling his stoey of survival and commencing,

ths tiigazicn.

farng Wans

123, Mg Watts weas boen oo Cctsher T, 1935 10 Koingelith, Telish Columbia.

24 bis. Walte was apprehended by Canada when she was 1720 5he and seswerul other
ndigenons children were put onto boats and taken to Price Bupert. She rereembers the pain and

fear she felt that day, being taken from her pacends at such a young ape.

125 From Primee Rupen. Ms Walts and other [ndipenous children were taker by bue

Buinaby, Beitish Colomkgza, bs. Woans reculls the chililren being herded off the buses.

12f,  The children were met by a counseilor for the Department af ITndian AfTairs and Northern
Develupmen. The children had nembers taped on thew bodies and i was by this oumber — o
their namnes — that the cunsellor ealled the children and matched them ta therr mespective

beardicg, hame families. Ms. Watls remembers feeiing oot only scared, but also embarrassed.

She fele like an animal. not a <hild.

127, As Wans® siblings had also bean oo the hus, hot she was mot allowesd 10 say goadbye 10

them belisre she wis taken away by her boarding hame family.

L8 Ms Wans was bosrded with w1 non-[odigenous family. alenp with e other femule

children, Hee boarding, huome parents were racis znd abusive.
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129, Whoen Mz Woants and the ather girls sreieed, they were reguired ws sprink e the msecicide
dichlorodipheny lteshlareethaooe (0T on their beds, being wold they “may have bups on teir

kadies fram the rezetve™

130, Ms Watts and the other girls had long Black haie. d3. Watts™ bearding heme matkes
suspected that ane of the gisls had e, so Ms. Waits 2nd the othet gitls wers toreed to get shoet,
pboyizh barcuts, M. W'arts cecalls sobbing ag her cot haie f2l to the floor: long, braided hawr was

a soaree ol pride in her Misga™a communtdty,

PV Ms Wats anul the uther girks were confingd 1 the basenient of the bowse. The basemeo

hadl niv heating; it way damp sod cald.

132, Msa ‘Waks and the other girle were fed msofficient smawnts of Teod by their soarding
home parents atbd became matoouwished. They were oot allowed @ 2at meals with theic hourding
honwe parents, [nstead, their plates were loft on 8 Uay at the ep of the 31au3 to the basement.
Their kirarding home mather weald holler when the tray was placed. and b3, Watts or one af the

ather children wamld retrieve the tray. Simee the snaall 1able in o the bazement could only scat swo,

b5, Watts and he other pirls would take ermg eating.

123, After dinner, Ma. Warts and the wirls were always given wine o drink, They were told it
was “non-aloobolic dinner wine” They ware aiso tald nod w rel] anyane aboug the wine — (g was

HITC U

L3, Al the maistence ol theic boarding hewe tather, they were cedered by Ciic bourding

hame wother 1 sleep naked.

133, The boseding hote father would come inle the basenent a1 night o watch M=, Waidts and
the other giris slecp Ms, Walts suspects ther, while o a deep sleep from the wine, their haading

homez fater would sexoally abusse them
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156, K Wabis told an older schoclmare aboor how she and tha other givls were b=ing treated
ar the boarding home. Uhe older student informed the school counsabler and. eventually. hs.
Watlts and the other girls were removed Stom the hame.

[37. Ms WaMs was sent to Ove with another non-lodigencws bozrding home family in
Ternaby, This family was racist. The family reguently relemred o 35, Watls as “squaw™ and, ic

fact, racely called her by ber nome.
L3E. Ma Warts had ta share o bed with arsher boanding heme stozlent,

$19. Ms. Wabls was requited to slesp in the unheared haserment, and she was required w hide

from any heuseheld puasts.

140 Ms Watts” boarding home parents wsed her Jor free laboor, Ws Wats was sxoected 10 de
all of the houschold chores and was constantly required to squeeze lubs of grapes b maks wine,
oo Watly would serve her boarding home fanuly meals in the diniog roco, and then was

relegared W the kitchen vy eal whatgver was lefl in che pots and pans. hMa. Wacts felt Like a slave.

L41. Her bsizcding home purents kepl Ms. Watts' allowance that she was piven by Canads -
which was meaer ta allow bs, Wans maney loc slothes and other neceseitics. On ome ocsasion,
b5, Warls and another boarding heme sludent, Trarlens, ooticed a mug with mency in it and a
mizee 4 paper thal said “Loma and Darlene’s allowance™. They ok the money believing that it
was lhers Later, they wore apprehended by the police foo stealing the money. The boanding

hame farcaly theeatened punishment and more chores when e police ook Ms Woans and

Darlenz back 1o the hoese.

132, When Ms. Walts wiss spproximately 14, she was sent to Llive in hee third baarding huome

with 3 vounp nen-lTedipenons couple in Mew Westminster. British Columbia,

1495, Mz, Watts 'was again wsed as free child |sbour. She waz expected to get up early o e
ruocriieg W plek bushels of fooit She was told she would pet puid depending on hew much she

picked. She was never paid Tor the work she did.
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144,  Onee. when her boarding hisme mother left far the day, et boarding home faiher’s

brothor got nakel and approached Ms Watts who sceeamed and ran upstais
(45 Ms. Walts was eventually moved wo anather nensIndigenous boarding home in Terrace.

144, M5 Watts recalls bewng treated like a servant in this house. She was regularly Jale 1o
szhoal boeause she was expeciel 10 do several chares Befoee she could leave the houss i the

EIOreayg.

147, By ihis ime, Ms Watis was |6 and straggiing with depression. She stated 1o skip classes
in the hape that she woull ke expelled Prom sehool and remeved trom the hame, Wher this

finaily happened, the boanling home Falber kicksd hee and 1old ke that ke didn 1 want “her kil

o ks hruse apain.

48, Ar the various schools she attended. Ms. Watts was swrounded by non-Endigenous
stodesrs and teachers who constamly subjected hor to racist jokes snd remarkes. She always fell

[ike an outsider,

129, As a vouns teenager, Ms. Wails turmed us aleahal o sope. She felr warthless, uncarcd for

qnil wlone.

[5G, Laterin her life, Ms Warts found oot that her biclogcal Bamily had been toang fo eomiace

ner throughour the yeaes that ske was gone. She was never told abeut any of their messages.

L51. Wile in the Boarding Hewe Program for lodian Students, My, Watts was dented any
rraEana bkl opporiuntty o maintaan centach with her family and ber Misga®a commuonicy. She was
teried any reusonable oprrirluoily Lo learn and practice her Mispa’a languape, culbne. custans.
Feritage and traditioos. She was also denied aoy ceasonable cppottunicy to practice her aboriginal

T1ghly g o Mispatia member.



152, W'hen My, Walls finally retamied w Kiocolith in her late teons, she 221 iselaled. She had
changed so much that ber grandmother did nor cecognize her. She felt like a stranper in her own

vormmunity. She didn’t speak the Misga'a language oy koo the customs of her Nisga'a people.

153, As aresuit of Canadu’s Bearding Home Frogram [or Indian Studetes, b3, Warts Lost her
Misga'a wdenbty. language, beritape customs and culture, She ulse lost moactary beoefits

wlieh she was enltled under the fadior A,

134, Ms Waits” experiences in lhe Foarding Home Pragrarn have Teft her cmotionally scarmed.

1535 Tothis day, My Wans suffers tram depression. She was reputarly attending counselling
sessions but had o sup because it was 100 painlul w speak ahout ker experiences in boarding

homes. She also strupgles Lo mainigin smplaymeant.

L3, Ms. Watts steuggled with aleohalism for muoch of her Bie and was anly able ta siop when

her liusband becams Ul and oeedsd her to care far M.

L37. Ma. Wans sull bas nightrares sbout her years in the Boarding Heme Progesm. Her
intcrests and circumstances were so pressing that she could not reasunably consider commencing
an actien agaiost Canadd in respect of her infury, damage o Joss caused by her apprebensian by

Cunuda and het placeraent in the Boatding erme Program for [ndian Studens,

138, [rwas mot until the suramer of 2008, atier meeling with Mr, Pescival and wher Misza'a
Beardiy EHlome survivors, that she 2l capable of telling her story of survival and COMMELCING
ths litsgation. She wants o briag abiw ¢losure snd bealing for her and the other Boanling Home

Proaram survivors.
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Druties of fle Delendant

Cencrally

129 1o estabhishing. implementing. admimsterinog and managing the Boarding Home Mropran
fir Trulian Sudents, Canada had a duty to protest and preserve the identity. cultwe, lanpuage,
herilape, religien, rights, spuntoglity und tradinoms af the Plaiodiffs and cther Class Membars.
Canada also had a duty bo ensure the safely amd well-heing ol the Plaintiffs and other Class
Members, and to ensure that that the boarding hoces in which they were placed were free of

abysical, sexual, psyeholigieal and emational abusc,

L&D Indipanous people are enbitded oo speciad duje of care, geosd faith, henesty and lovalty

o Canada.

Ll Atall relevant times, Canada was respinsihle Jur

a.  the administration of the feaffor dot, RS 1985, ¢ F5 and its predocesser statues
a5 well a5 any other starutes eelatiop o lodians and all Regulations prismaalpaied
wnler these ey and their prodoccssons,

b the  pramotion of ke physical snd mental health, safety and well-Laing of e
Plaintiffs and oiher Class Mernbers,

¢, the managoment, cpeation and admisistration of the Depanimen of Indian
Affsirs and Worlhetn Development and  its  predecessor Ministrics  and
Dheparments;

d. the decisions of, provedures of, cegulations promulgated by, and operalians and
aerng aken by the Depadment af Indian AfFars and Northern Developrrent, its
ermpiovees, servants, vifieers and apents sod their predecessors:

¢, the hiring and supervizsiom of employees, oflicers and managcinent al the
Departenene of Indian Attairs and Northern Development and s oredecessar
Ministries and Departments, meluding the ndian Comenissioner aml inctbuding the
counsellor: whe deall diceciby with the Paintidfs and other Class Mombers. all of
whorm wene Canada’s servants and apents and all of srhim were within Canada®s

direetiom aned contool;
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t. the establishrznt,  orcallon,  operalon,  munagement,  mainénancs  and
aulministraaon of the Boardiog Home Program for lndian Students;

B lhe veuing, fnancieg aod supervision of the Boarding homes which howsed the
Plaintitts and cther Class bMembers:

i, the finanoime of Indigenaous cducation; and

1, the preservation of the abongingl and 1reaty rights af the Pluinois and other Class
Members, including the riwht to:

1. rewzin their status as Indisns,

t. benefin lrom Indigenous e, Sosboms and craditions o relation to
education, cilzenship, adoption, fanuly care. wariage, propedy and
nse Al REaUees:

til. Tetain and practice their cultuce, religon, lanpuage and traditions:

iv. fully learn their suliure, religion, lanpuage dand tradittons from 1hedr
facnilies 2od coenmunities; and

v, gbEio monetacy benefils uodee the Sodiar Acr, BSC 1983, ¢ 1 - 3 and

5 predceessor statulcs and colated legslation and policies.

Fiduciorn: Dy

[6Z.  Canuda stands in e (1dociary relationship with Cunade’s Indigenpos peoples. Canala's
relaticrip with the Tlainifs and other Class Merchers was al all material lines, one of
dependence, teust and reliance, Canada had undertaken o act in the best iokecests ol the Praindifts

and athsr Class Members.

1Y, Cumals hay anoonpeing eblipation o consult with Indigenows peoples on mances celevant

(o Sheir tolerests,

164, An af] roaterizl times, the Plamniffs and edber Olass Wembers were particularly valneriatile
and - ke chuldren waken away froom their famibes, bames and Jodipsoous commucilies — we e
in nyed of pratectian, Winh respect o these Clazs Membors, Canada assumcd (oco porerdis
rexpunsikility for thetr cure and superasion while they wers part of the Boardiog Home Program

tar Indian Smdents.
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165, The bealth and weltare af the Plaintiffs and other Clazs Memabers and their Tndigenaus
wlentity snd culture were lepal ar substantio] practical interests of the Plaietiffs and oher Class
Members, Canada was required 1o 1ake steps o salieguoand, monitor, preserve, secwie and protect

rhese meresls.

16 AL all muenals fimes. Canada assumed such a degres af Jisersticnary contrel aver the
protection and preservation af the healih, welfarz. identity and culoure of the Plaimtiffs and othes
Class Membesrs that it ameunted W & direet administration ot those interests. The protestion and
presarvation of the health, welfare, ideniiy and coMure of the Plaintitts and other Clazs Membsers
were wilhin the power, discretion or control o Cunada and were subject ta the unilateral e xercise

ul Canads's poser, disererion ot cantrel.

67, Canada's Ddeeiary duty owed o othe Plaimilfs and other Class Members was, al a’

malzcial fiznes, a non-delegable duty.

Crreerreern Lerw Drugy

168, Arall material lines, Canada awed ® comman law duty of aace 1o the PlainGiTs and other
(lass Members, whe were unwilling panicipants in 1he Boarding Flome Bropram S Tnilian
Atulents, o ke sieps o prevent them fram losing their Indipenous identity and stlore anad w

exsure Lheir physical and menial safety and well-beiog,

162 Lanads had a duty ta eonsult with [ndigenous communilies regarding the pravision af
educalioral programs e Indigenaws children. & special relationship - o which the law anached
a dury of care - existed as between Canada and [ndipenous ceannunoities. This special
relationship. by extension, existed as helwesn Canada and Class Members, all of whom wece

spprehonded, pursuant o an educatioos] pragram, and placed in Boarding homes.

170, [o the alternative. a cameman law dury of care arose by virues of the relationshiz of

profioiy That existed between Canada and Class Members.

171, There is 4 long-standing historical amd censticutional relstionskp berwear Caada and

hadlipenius peaples that has evolved inte a unigue and iroporiant eelationship premised on s
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172, AL all matecial times. the Plaimiffs and other Class Members were under Canssda’s
reasomahle care and control, The Plaintiffs and other Chass Members easonably expecied tha
they would nat be harmed — physivally, sexuvally, psychalogically, sulluraliy and emalionally

while paticipatiog in Cenuda™ Boacding Flome Program for Indian Studenls, The Plaintiffs aod
Class hMombers were, while living i boarding homes, wards of Cunadu. A celatienship of

proximily existed as betwaen Canada and Class Members.

173, iven the velationship of proximite that existed betwoen Canada and Class Members,
Canada knew or ought to have kniswn thal a failure on iz part o take geasanable care n
csrablishing, implementiog, adminisering ad managing the Boarding Home Pragram Bir Indian

Stacents watull cuuse signiticant bann to the Plainbits and other Class Members.

174, Camada was sequircd 1o cxercise 4 rewsonsble sandacd of care in establishing.
implamenting. administering and managing the Boardieg Hame Program for ndisn Siedeos

e standard of care reguired by Canada Included but was net limited to:

a. lakinp proper and reasctable steps o provent ioury 1o the Plainis and other
Class Merml2tz” health, safery and well-beine:

b ensuting that oarding homes were covirtniments free (Tame racisom and sexual,
phveical, cmotional snd psvehelogical shuse;

¢, cnsarng that the Janpuage, cullure, identity, relipion, kenitage, customns and rights
of the Plaintifis and other Class Members were protecred and preserved:

d. ensuting thal sdequate services and resouices wers provided to the Phuntiffs and
atber Class bembers woenalle them 1o exereise, practics amd maintaio their
languape, cultwrs, wdankity. religion, heritags, custants and Tighis,

¢, preventing the coliural assimilaion of the Plaiotifls ard other Class Members,

f. prescrving and protestng the Plamcidls® and other Class Members™ monctary
benelits under e fedian Acr, REC 1985 ¢ -5 and s predegessar stalutes and
related lepislation and polices;

cansulting with [ndian Bancls and other ndigenoos stakeboldets abon she

I

Boanling Home Progrum fur [ndizn Studenrs,
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ensuring that counscllors and other st who adroinistersd and  memaged (he
Tourding Home Program for Indian Stodenss - all of whom were Canada’s
seryaris and agents and all of whom were within Canada's direction and contral -
welg appropriately traimed and sducated and understood Lt the abuse of Class
heiubers would not be elerated;

ensuring thar siatf was sutticiently supervised,

using reasonzble care o the establishmean. implemecearion, administratisn sl

management af 1he Baarding Home Frogram tor Indiaa Studzmis;

o
a
Fa.

extablishing, implementing and enfareing appropriate policies, guidelines
procedures U ensure that the Plantiifs and other Class Members would be free
from sexual, physical. smalional, cultural ard psvahological ablse,

eoswing that sufflesent systems were in place G repariing ineidents of abuse and
pther harms;

mvesiigaling and addressing complaints and allegaricns of abuse and other hamis
m a 1rmnely rounner; anil

ensuriny thatl perpetrdors af gbuse and ofher harms were appreprately punished.

Preach af thee Daferdant®s Buies

175 With espeet 1o the Maioniffs and other Class Members who participaied o the Boarding

Henme Program fur [ndian Stadents. Canada and nis servants Toeached it duti=s by, smang other

thinizs:

i,

Eaitirg o toke proper and rensonable steps wo prevent injury o the Plaintifls and
othet Class Members’ hezlih, sufety snl well-heing;

failing to prevent the systemic s=xual, physical. emotionsl and psycholoeical
abusc of the Plaintitfs and othee Chass Members,

tailing to estanlish. wnplement and enforce appropoate pelicies, puidelines and
procedures o ensure that 1he Flaintfls and other Class Members would ke free
trom seswal, physical, ernotional and psyehelogical abuse:

tauling to cnsure that the Baaediog Mame Program Tor Indisn Swedemys deliversd

appropeiale child welfare and cducanonal services for ladipenous children,
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XUpPURIGZ OF acquiescing i the upprehension and removal of the Plainti([s andé
other Class Members from their Indizenous familics and cotminities;

failing wr take reasonable stops to prevenl the Plainiiffs and other Class Meonhers
from being placed io the care of non-lodigenous buarding homes or in boatdieg,
homes with lndipenous amilies belonging to a different First Wation, It ethnic
grovp or ancesteal Metis community than their own:

buving cecupicd a position analapows o that of a parent, failing 1o estaklish and
mauain systems 0 protect the Flaimidls and other Class Blembers as u pood
parent should;

falling 1o take ceasanable sieps 10 prevent the Plaintitts and other Class Members
from lesing their ndipeaous idemity and enlture:

lailing o cnsure that adequate services and resources were proviled to ke
Plainnits and other Class Member: to enable them 1o exercise, praciice and
maictain heir [ndigenous lznpuape, culre, idenity, religion, hetitage, costoms
atd 7ights ducing the period of placeme:t in boarding homes,

supporting or acguiescing i denying the Maindts and ssther Class Members 2
reasonable opportinily 1 exsrcize their rights a5 Indipenaus peaples, ineluding
their ahonpmal and troaty eighes,

failig o take ressonable sieps w preserve and protest the Pleintifts’ and ather
Clazs Metmbers” monetary benefits under e bmefion 4o, RSC 1985 ¢ 3-5 and s
predocessor stalutes and relaed |opislation and palicies

Bailing to amcliceate the harcmiul eflcets of the Boardieg Homes Pregram for
[ndinn Studens;

failing 1o =nsure that Indigenaus childrer were made sware of their abociginal and
teeaty rights;

peomitting ungualilied and otherwise unsdirable individals operate poanding
hames witheut adsyguate sereening and supesvision;

failing to prowect the Flaintills und mber Clazs Members from haem and injury
while they were resident :n boarding Somes;

failing 1 propecly manitor and oversce the peovisicon of unding it made o 1he

Bourding Home Progeatn for Indian Sucdents;
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fwiking o properly monitor and vversee (he peovizion of funding 11 made
boarding hame familaes;

tailing o properly manitoe and oversee the provision of Tooding o onade to
provineial and termtorial public schaals;

failing Ly establish, implement and enforee wpproprisie palicies, puidelwes and
procedures to ensurc that the PlaindMs and other Class Members would bave
reasonable access 1o thoir families sod lruligenaus cemmumitics;

failing 1o ameliocaie the harmiul effects to the Plantffs and other Chass Members
of extended stays away Mmom Lheir Families and Indipencus comomumities:

failing 10 ensure that Boarding Flome Pregram siaff and siaff af the Deparument of
Imilian Affairs and Mortern Development and 113 predecessor Manistries and
Departments was apprepriately frained and edocated and uodersicod that the
abuge of Class Members wiould not be tolerated;

failing o coswre that Beeeding Home Proprac staff and statt of the Departenent of
Indism AaIrs anl Nurbem Development and ns predecessor Minisiries and

Drepurlments was appropnate |y supervised,

. Jailing o consult wizh Indigenous comoumities 2nd other Indigenous stakehaldzrs

abgut the Boarding Home Program for Indian Srudents, the provisien ef funding
to the progratn for that perpese, anl the policies and pactices that would b
adopred m operating and adreanisteriog thal progrant,

actively promating a policy of cultual assirilation;

investigating undd addressing complaioes and allegacions of abuse and other harms
in a tinely manner; and

ersurirg that peepetearors of abuss aed otoer harmes were appropriately punished.

L76.  The acs and omissions of Canada were sysiemic and were acts of tundamental dislayalty

and betrayal to the Plaint{fs and other Cluss bembers.

177, Canade's comduct was o breach of itz constitationy] obligatons ansing weder sechicn

GIE24Y obf the Consulurion Aot 1&6Y, 30 & 31 Vietorias, ¢ 3 (UK} and secrion 32 of 1he
Corstiretion Act. D9&2, being Schedule B the Crads der J982 A0R, 1982 ¢ 110
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7% Purswand g the Cronen Lwahllin and Procesdings Aer, BSC 185, o C-50 and s
predecessor legislaton, Canada s vicariously Dakle for the neglipent acs and omissions of is

empluoy mes, seryanls and apsties.
prluy

Indernatipaal Lo

7%, On Woverwber 12, 2000, Canada issucd a statement of support lor the Cheded Manons
Declareiin on the Rights of lndigenous Peopley (VTINDRIEY). The actions of Canada i
eatablishing, imptementing, adminisiering and managing the Boarding Elome Fiopram tor Indian
Students ware contracy o the spirit vl UNTIRIP a5 well as the commiunents sct out i Aricl: |
atd Aricle 8 of LTNDRTP.

|80, Adicke tof [INDRIP states.

Indigenous peoples have the right 1o the Jull epjoyment, as a coblective ot as
wndividuals, of all buman rights anl Tunlemental freedoms as 1ecognized m the
Charer +f 1he Unitel Matigng, the Universal Declaeation of Human Eights snd

ntermationul human eiphts Law.

(51,  Aricle & of UNDEL? smates:

1. Indigenous pooples and individuoaly have the right rot W be suhjected 10 foreed

assiomilaiion or desinieiion al thewr culluare.

b

States shall provide eMective meshanisos for prevention of. and redress far

4. Any activn which has the aim ar effect of depriving them of their inlepniy
as distinel peoples, ar af their eolbueal values oF ethiic identities,

k. Any action which has the aim ot eftect ot dispossessing them of their
Lancds, weroiloeies ar resoUcces,

e, Any formnm of torced population transter swhich has the aim we effect o

violaiing or underminung any ol theic righes;

(KR

Ay Foron o focced assimilation or integration;

e. Any form of propaganda designed fo promote or ineie racial ocoethnic
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discrimination dicceted againsl them.,

Onzoing Loss and Damage

2820 The PlamtifTs snd arther Cluss Members are Indigenows persons who., as chililren, enjoived

arwere entitled ta enjoy abocigingl sod treary cights, ineloding the rphr o

a. benatit from Indieenons laws, customs and traditons in velation to educatian.
citzenship, adoption, family care, marnage. propeny and we of resoun; s

b. rersin andl proctiee thear Traligenous colture, religion, langoape beritaee and
fradnfiong, aml

£, Fully leamn their Indigenssus coleure, religion, langoage, herape and toaditions oo

Ebzir Earznilies 2od carmemuonines.

L83, A3 a conscquence of Canada’s breaches of its fiduciary and comman law dussies andd the
ault and negligence of its servany, 85 set cul abee the Plainiaffs and other Class Members
weere aril ore subjected te oogoing damape. Particolars af the past and ampoing loss ot dancage

sullered by the Plaintifls aod other Class Mermbers e lude:

g |oss of thew Indigenows colture and identity;

[ loss of their Indigencus costoms. languaie. hentage, religion, spiritalily 2o
traditans;

¢.  loss of the apportonily to exereise 1heir aboriginal rights;

i Loz o the apportunity W exemeise their ireary rights;

I

leass of the Gppoctunicy 10 pacticipalz moirditanal mechads af edocarien,

. loss of their statos as lodians:

g. icalaticn from their families. [ndipencus communities and rraditional homelands,
. phvacal, sexual. emotional, spirnual and perchelopical abuse and suffering,

L pees1-leaumatic stress disorder;

- loss ob self-esteem and diminished self-woet;

k. repeated and engoing cightimarcs;

| depression;
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ti ditticully o coping with emotional stress;

o, suicidal ideataon;

p attcmpted suicide,

q [feelmps of puilt. pesponsibilite, and seli-hlpme;

1. nervous shock;

5. mental angwish,

1L INsOmnig;

u. forced collocal assienidation:

v, deprivarion of ene’s ability w press one's culture and identity onota anes children;

w. social dystuncrienalicy, failed relaionships and alienation from family, spouses and
children:

A Jass ol ghility to obtain proper educatian ar employment;

Y. Jaasulincome, loss of competiive advanaps in the eraployment Neld, loss of lneams
gaeniog polemial and s of ingome camning capacity,

7. lass of ability o parent,

"
=

addiction, mclhuiding addiction t alcohol, prescription and non-prascrptan drugs,

bh. pain and suffering:

ce. lpss of consortinm,,

dd. M= ol enjoyment of [Lie: and

eg. e cost of paycholegica:, psychistniz and medical reatment, including i pot lioited

1o the cost of caunselling, pehabilitation, therapy, medication and bospidalisaion.

184 Ax aconsequence of Canada’s beeaches af s Ndwciary and common law duries and the
fualt and negligence of Us scovants. a3 set oul akove, Secondary Clas: Members have also
suslaiced and will cantimue to sustain injuey. less and damages, incloding hut pet limiied to;

d. actual expenses reascnably ineureed for the Denetit of Class Members:

b. actual expenses inzuered whole supporting Class ¥embers during counselling

andfor recovety: and



[FY
La

o loss ol dncome anlllor the value of serviges provided by Secondary Class
hMernbers o Class hMembers, whers such services, incluwding  nwesing, and

housekee ping, have hean prosaded.

185 Secondary Class hMembers seek campensation for the costs zel out in parapeaph R4 28
will as compensation for loss of suppon., puidance, consortium, care and companionsbhio that
they might remsonably have cxpecied o have received from Clase Mombers Such loss and

darmage wii reasonably Breseenble by Canuda

Punltive Damapes
1860 A purative damage award in thos case is necessary to express sociely’s candemmnatian ot

Camada’s conduct and to aceve the poals of both general 2nd specific determence.

187 The condugt of Canada was svstenme, deliberate, lasted for decades and represzited a
markel departure freem ordineey stamdands of decemt behaviour. Canads had detatled knowledpe
af ke breach ot aboeipioal and teaty cights and the widespread paveholapival, ermativnul, sexoul
aind culrural abuses of the Mlainiffs and other Class Members. Despite this kovwledpe. Canada
dic mothing to remedy the sttuation and continued o administer the Boading Homs Program foc
Tndian Studenis, thus continuing to permit 1he perpeteation of ericvous harm 1o the Plainiitfs and
ather Class Members. Cansda deliberately pinnned the eradication of the idenioy, language,

zelipion acd cultuee of the Plaintifts and ather Class Membees.

184, {anada’s acts and emissions and the acts of omissions af it agents and servants, as e
our inodetail wa this claim, shewed 2 callous disvepaed for the eights aod well-being of the

Flainitls srd other Class Members.

[®Y Compensslory damages are msufficient in thog case. The conduct of Canada mesits

punisainent and warranls @ claim for punitive damages.
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Disgorgement
1%, The Pluiniffs and ather Class bembers ware deprived of finangial hens=fts o which thay
wers entilled puesuant to the fedion Aot RSO 1985, ¢ [-5 and s predecessor legislatich and

policies. Canada wrongly retained 1hese moniss and the valoe of these benafits.

t9l.  Canada shewld be reguired 10 disgorge the prohts and other financial pencfus that it

inequitably acquiced b virwe ol 15 wronglul acts and erussions.

Cuéber Class Meambers

192 “Where the acts and omissions of Canada and its seovants 1ok place m Québee, they
constincted Sl piving rize w exoa-conwactual bability pursuant o the Cieil Cosle of Clugher,
COVR, ¢ CC0-1991 and pwrsuant to the Cepwr Lickiin and Proceedings dor, RO 1983, & -
540 and the frersretarion Aed. BRSC 1985, ¢ 121 and any predecessoc legislation. [he conduct of
Cokads and s sereants glsa gonstiluted aalawlbial and intentional interference wath the righes of
Quekes Class Memberes within the meacing of the Charter of Human Rights gai Freedome

R« C-12 and any predecessor legislation.

‘93, Capada is liable 1o pay damspes, including punitive damaees. to the Québor Class
enibers pursuane 1o the Ol Code of Gudhec, CQLR, ¢ CCQ-1991 and 2ny predecessar

lepizlation

Lepislation

194, The Plaimiffs and etoer Class Meombers plead snd rely upon the coaunon lav and

various statutes and regulations. insluding bul not himited e

a. Chgeter of Human Bights and Freedoms, COLR ¢ C-12:

b i Codfe of (hueber COLR, © OO0 1991,

v Ulmmerfiefion Ao, TG 30 & 3 Victene, e 3 LED,

d. Ceonstirndion Ao, J952, being Schedule T to (ke Conade Aot F88F (LK) 1982 ¢ 1
¢, Crown Lighiling Ace, B0 19322533, ¢ 30,

Lo Crowe Lisbdity wnd Proceediogs e, RSC PR3, ¢ C-5k



ik

g. Femify Lo Aer BE0 PR B

. Federal Clirey Aor, REC 1985, ¢ F-T,

i Federal Courty Bules, SURSME-107T,

J-  Aealth Care Cosis Recovery Aot SBC 2008, ¢ 27,

k. Jaclan Acr, BREC 1531, ¢ 144,

L dudion Acr RSC 1985, ¢ [-5:

. Sereratgifon Acr, BSC Y85, ¢ 12205

no Limdeacion Ao, SRC 2012, ¢ LY,

o, The Tardfeasors and Cunirihutery ¥egligence Act, CCRM, ¢ 140
po Toeffeasors Aor, RS 1989 ¢ 471

g, Towr-Peagoes Aok A MHD ¢ 1-5;

r. Tortfeasors Aot RAME 2011, ¢ 2315 and

&, All other comparable and relevant ooy amd cegulations m Coanady und their

predecessor legislation,

Place of Tral

The Plaintiffs propose that tis aclion be teied at the City of Yancouver, inthe Province of
Britizh Columbia.

Date: Jubr 23,2018 r-

David 4. Klein
Lawyer [or the Plamfts

Rolein v vers [T

Mavid A Kleg

Angala BesnTug

4000 - 1383 West 3 Avenue
YVaneouver, BC VAIE[ 1w
Tclephone; G0d-374-7171
Fae: R4-874-71 80
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CANADA SUPERIOR COURT
PROVINCE OF QUEBEC Class Action
DISTRICT OF MONTREAL
N°: 500-06-000812-160
Wiichihiiwewin Centre of Waskaganish

Applicant
and
Anne Smith
Designated Member
[...]
V.
Attorney General of Canada
Respondent

RE-AM ENDED (fifth modification) APPLICATION FOR AUTHORIZATION TO
INSTITUTE A CLASSACTION AND TO OBTAIN THE STATUS OF
REPRESENTATIVE
(Art. 571 et seq., C.C.P.)

TO ONE OF THE JUDGESOF THE SUPERIOR COURT, SITTING IN THE PRACTICE
DIVISION FOR THE DISTRICT OF MONTREAL, THE APPLICANT RESPECTFULLY
SUBMITSTHE FOLLOWING:

The applicant Wiichihiiwewin Centre of Waskaganish (“the Applicant”), an association
constituted as a legal person of which Anne Smith (a pseudonym) is a designated member, requests
authorization to proceed with a class action on behalf of persons in the group described below, of
which Anne Smith is a member, specifically:

Description of the Primary Class
[...] “Aboriginal children and adolescents who, when they were

domiciled or residents in Québec, were billeted by the Government
of Canada with families other than their own, or in [...] boarding



homes (the “Primary Class”). The Primary Class excludes the claims
released against the Government of Canada in respect of institutions
covered by Schedules E and F of the Indian Residential Schools
Settlement Agreement”; and

Description of the Family Class

“All persons who are a spouse or former spouse, child, grandchild
or sibling of a member of the Primary Class and who suffered
material and/or moral damages as a result of injury to the Primary
Class Members (the “Family Class™)”. [...]

Overview

1.1.

1.2.

1.3.

1.4.

1.5.

1.6.

Every year from the time she turned JJ in 1965, federal civil servants took Anne
from her home in the Cree village of Rupert House (now Waskaganish), Quebec,
to put her in Indian Residential School (IRS) in Fort George, Quebec, some 550
kilometers away.

Anne was a direct victim of the fact that, as the Prime Minister stated in his 2008
apology: “For more than a century, Indian Residential Schools separated over
150,000 Aboriginal children from their families and communities,” produced as
Exhibit P-1.

The year Anne turned 14 or 15, federal officials decided there was no room for her

at the residence and billeted her with the | R - [ »
that home, Anne was molested by | S 2nd raped by their

Anne received no compensation for the abuse under the Indian Residential Schools
Settlement Agreement (IRSSA): she received a final decision on June 21, 2016,
that when federal civil servants placed her in the private home where she was raped,
their decision on her accommodation had the effect of removing her from the scope
of the Agreement — even though she continued to attend the same school as before,
hundreds of kilometers from her home.

Anne was not alone: more than 100 other students from the Cree villages of Rupert
House, Paint Hills (now Wemindji), Eastmain and Fort George were also billeted
with families living in Fort George, while continuing to attend the same federally-
operated school as when they were in residence. Several individuals from
Waskaganish who were billeted with other families have described physical and
sexual abuse they suffered in those homes.

A similar situation existed in Mistissini (then known as Mistassini) in the 1970s,
where children from Mistissini and other surrounding communities were billeted in



1.7.

1.8.

1.9.

1.10.

families living in Mistissini, while attending the federal Indian day school in the
community. Several individuals billeted with families in Mistissini have also
described physical and sexual abuse they suffered in those homes.

Moreover, the federal government used its jurisdiction over primary and secondary
education for Aboriginal children to impose on them a variety of other forms of
placement outside their own homes while they were at school, such as boarding
homes, hostels and residences, none of which meet the definition of residential
schools under the IRSSA, but where students also suffered abuse.

This action concerns the establishment, implementation, administration and
management by Canada of those placement programs for Aboriginal children and
youth, which consisted of educational programs designed to advance Canada's
policy of culturally assimilating Aboriginal persons into mainstream Canadian
society.

As a result of those placements, Aboriginal children were separated by large
distances from their families and communities and were unreasonably denied
access to their language, culture, identity, religion, heritage and customs.

Through the implementation of those placement programs, Canada severely
damaged the identities of those children who were billeted and subsequent
generations of Aboriginal people and caused irreversible harm to individuals,
families and communities.

The Applicant is seeking a recourse for Anne Smith and for all those in a similar
situation and their families, whether in Fort George or Mistissini, or elsewhere in
Québec.

The context of the class action: Indian Residential Schools and the Independent
Assessment Process

2.1.

2.2.

A. TheIndian Residential School system

A fundamental measure in Canada’s policy of assimilation of Aboriginal peoples
was its system of residential schools, which were operated across Canada, in
collaboration with church entities, from the early 1830s until 1997, as appears from
Summary of the Final Report of the Truth and Reconciliation Commission of
Canada (TRC Report), produced as Exhibit P-2, at p. 70.

In total, roughly 150,000 Aboriginal people attended one or more of the
139 residential schools across the country, as appears from the TRC Report, P-2, at
p. 3. Most of these individuals were Indians within the meaning of the Indian Act,
like Anne and the other Quebec Cree, but many were also Inuit.



2.3.

24.

2.5.

2.6.

2.7.

2.8.

2.9.

These schools system played an important role in a process referred to as “cultural
genocide” by the Truth and Reconciliation Commission (TRC) of Canada and by
the Right Honourable Beverly McLachlin, Chief Justice of the Supreme Court of
Canada, as appears from the TRC Report, P-2, at p. 1, and from an article in the
Globe and Mail dated May 28, 2015, produced as Exhibit P-3.

The Aboriginal Healing Foundation defined the “Residential School System” as
including “industrial schools, boarding schools, homes for students, hostels, billets,
residential schools, residential schools with a majority of day students or a
combination of any of the above,” as appears from the Third Interim Evaluation
Report of Aboriginal Healing Foundation Program Activity at p. vi, produced as
Exhibit P-31.

In fact, the residential school system consisted of a variety of forms of primary and
secondary education imposed on Aboriginal children by the federal government
pursuant to its authority under para. 91(24) of the Constitution Act, 1867 from
Confederation till approximately 1997.

B. Thelndian Residential School Settlement Agreement (IRSSA)
i Nature and scope

The Indian Residential School Settlement Agreement (IRSSA), produced as
Exhibit P-4, was approved as the settlement of nine class actions by the superior
courts of six provinces (from British Columbia to Québec) and all three territories,
including the decision of this Honourable Court in Bosum v. Attorney General of
Canada, No. 500-06-000293-056, 550-06-000021-056 and 500-06-000308-052,
produced as Exhibit P-5.

The IRSSA has three main components: the Truth and Reconciliation Commission
(TRC); the Common Experience Payment (CEP), a lump sum payable to all former
students who resided at a recognized Indian Residential School (IRS); and the
Independent Assessment Process (IAP) at issue in this application, meant to
compensate claims of sexual or serious physical abuse.

A list of the residential schools attended to by the IAP is found in Schedule P and
F of the IRSSA, filed in support of this as Exhibit P-6, and it includes Fort George
Anglican also known as St. Philip’s Indian Residential School (IRS), which Anne
attended.

The Interim Report of the Truth and Reconciliation Commission (TRC), produced
as Exhibit P-32, noted at p. 9 that the IRSSA excluded specific groups of former
students, including:



2.10.

2.11.

2.12.

2.13.

a) students such as Anne Smith, who attended the same schools by day as were
attended by students living in the residences, who did not stay in their own
homes with their own families, but who were billeted with local families;
and

b) students who attended non-residential schools as directed by the federal
government, though the schools were not under federal control — many of
these students in fact boarded with families chosen by the federal
government.

Requests made pursuant to Article 12 of the IRSSA to add institutions to the
settlement agreement were denied in all 41 cases identified as “home placements,”
in British Columbia, Saskatchewan, Manitoba, Ontario, Québec, the Northwest
Territories and Nunavut, as appears from the full list produced as Exhibit P-33.[...]

ii. The Independent Assessment Process (IAP)

The TIAP has two categories of claimants: Resident Claimants, who lived at the
Indian Residential School (IRS), and Non-Resident Claimants, who did not reside
at an IRS but, while under the age of 21, were permitted by an adult employee to
be on the premises of an Indian Residential School to take part in authorized school
activities.

The IAP awards compensation for three kinds of acts: sexual abuse, roughly from
touching to repeated intercourse; severe physical abuse (PL); and “other wrongful
acts” (OWA), which require a high level of psychological harm.

The IAP also awards compensation for:
a) psychological harms from a modest detrimental impact, such a loss of self-
esteem, to continued harm resulting in serious dysfunction, such as a

chronic post-traumatic state;

b) consequential loss of opportunity, roughly from reduced attention span to
chronic inability to obtain employment; or

c) proven actual income loss, instead of opportunity loss;
d) a future care plan for counselling or medical treatment, to a maximum of
$15,000;

the whole as it appears in IRSSA, Schedule D, produced in support of this as Exhibit
P-7.



2.14.

2.15.

2.16.

2.17.

2.18.

2.19.

2.20.

2.21.

2.22.

Liability can vary depending on the identity of the alleged perpetrator:

a) Canada accepts liability for abuse by any adult employee of the government
or of the church entity that operated the IRS, but other adults must have
been lawfully on the premises;

b) Canada accepts liability for student on student abuse only where it took
place on the premises and employees had real or constructive knowledge of
the abuse (among other conditions).

Liability can also vary depending on the identity of the Claimant:

a) Canada accepts liability for any compensable abuse committed against a
Resident by an adult when the abuse arose from or its commission was
connected to the operation of an IRS;

b) Canada accepts similar liability to Non-Resident Claimants, but only if an
adult employee gave the Claimant permission to be on the premises for
taking part in school activities.

The variations in liability based on the nature of the acts and the identity of the
Claimants and alleged perpetrators has created a host of jurisdictional issues that
can complicate cases even where the abuse clearly took place.

Applications under the IAP had to be submitted by September 19, 2012.

Upon receipt, the Indian Residential Schools Adjudication Secretariat (Secretariat)
determined whether applications were complete and prima facie admissible, as
appears from Schedule D, P-7, p. 19.

The Secretariat generally does not schedule hearings until a claimant has submitted
mandatory documents relevant to consequential harms and opportunity loss, such
as medical, treatment, employment and tax records.

The Secretariat then assigns an independent adjudicator to the claim, who is the
sole finder of fact and the only party allowed to question the claimant throughout
the process.

Once satisfied that abuse and harms are established, the adjudicator decides on a
compensation amount in accordance with the framework set out in Schedule D, P-7,
at p. 3-6.

An initial adjudication decision is subject to review, but “on the record (no new
evidence permitted) and without oral submissions”, as appear from Schedule D,
P-7, at p. 14.



2.23.

2.24.

The possibility of re-review arises from either party’s right to “ask the Chief
Adjudicator or designate to determine whether an adjudicator’s, or reviewing
adjudicator’s, decision properly applied the IAP Model” and presumably also from
the Claimant’s right to “require that a second adjudicator review a decision to
determine whether it contains a palpable and overriding error”, as appear from
Schedule D, P-7, at p. 14.

As set out below, the hearing, review and re-review adjudicators in Anne Smith’s
claim under the IAP all ruled that she was not eligible for any compensation under
the IRSSA because the sexual abuse she suffered in the family where she was
billeted did not occur on premises of the school or residence and was not committed
by a federal or church employee.

Thefactswhich giveriseto apersonal action on behalf of the[...] Designated M ember
against the Respondent are:

3.1.

3.2

3.3.

3.4.

3.5.

A. Anne’s attendance at St. Philip’s IRS

Anne, the Designated Member, is a Cree woman born on || I 2nd
raised in the Cree village of Rupert House, Quebec (now called Waskaganish).

She spent her first year at residential school at Bishop Horden Hall in Moose
Factory, Ontario.

In 1965, at the age of ] Anne was sent to Fort George, Quebec, to attend St. Philip’s
IRS, also known as Fort George Anglican Residential School. At the same time,
other Cree children were sent to the same community to attend Fort George Roman
Catholic IRS (known variously as St. Joseph’s Mission, Résidence Couture, or
Sainte-Thérése-de-1"Enfant-Jésus).

Anne lived in the St. Philip’s residence from September to June, during seven or
eight of the years she spent in Fort George. The school was attended as a residential
school by children from other communities, like Anne, but during some years, local
children whose families lived in Fort George also attended the IRS as a day-school.
During some years, Inuit as well as Cree children resided at the IRS.

Around 1969, the federal government assumed sole responsibility for the operation
of St. Philip’s IRS from the Anglican Church of Canada. Around the same time,
the federal government proposed a policy for administering the residences and the
schools at an IRS separately: this so-called “administrative split” may have been
the reason why around 1972, some or all classrooms at St. Philip’s began to be
referred to as “Sand Park Federal School.” However, neither change had any
significant effect on Anne.



3.6.

3.7.

3.8.

3.9.

3.10.

3.11.

3.12.

3.13.

3.14.

3.15.

3.16.

After completing her ninth year of residential school, Anne was sent to Jjjjj (now

Québec, in 1974 to complete her secondary education at a public
English-language high school, which she did in June 1977; while she attended that
school, Anne boarded with a family chosen by the Department of Indian Affairs
and Northern Development (DIAND).

B. The abuse suffered when billeted with a family

In late August or early September of 1972 or 1973, after Anne had arrived in Fort
George for the new school year, the Respondent billeted her with a Cree family
living in Fort George. Anne would live with this family for two more years, while
attending the same school as before.

During those years, |l (A-B-C.) and | (D E.) of the family

sexually assaulted Anne on several occasions.
Although D.E. did not live with |l he frequently visited the home.

A.B.C. often drank to excess and engaged in violent behaviour; he made sexual
advances towards Anne and would ask her, “Why don’t we have sex?” On other
occasions, he would get into a rage and force everyone to leave the house, including
his wife.

The first incident of abuse occurred during the fall of Anne’s first year with the C.
family, although it is difficult for her to remember the exact dates of the abuse.

On this occasion, Mrs. C. told Anne to get Carnation condensed milk from a room
in which D.E. was lying on a bed. D. approached her, put his hands in her pants and
touched her vagina. Anne pushed him and ran away.

On another occasion, which Anne has difficulty remembering, D.E. came into her
basement bedroom in the middle of the night; she could smell alcohol on his breath.
D. forced himself on top of Anne and penetrated her; at the time, Anne was a virgin.

In another incident, A.B.C. came down to Anne’s room and ordered her to go

upstairs to sleep with || NG

Anne obeyed and was woken up later that night by A.B.C. who was rubbing her
vagina under her panties. The incident did not last long: when Anne moved, the
touching stopped, and she believes she ultimately fell back asleep later that night.

Three other girls who were also billeted with the A.B.C. family during Anne’s stay.
She does not know whether those girls knew that she was being abused by A.B.C.
and D.E., nor does she know whether they abused the other girls because the matter
was never discussed with Anne.



3.17.

3.18.

3.19.

3.20.

3.21.

3.22.

3.23.

3.24.

3.25.

3.26.

3.27.

3.28.

3.29.

3.30.

In fact, Anne never disclosed her own abuse to anyone before describing it to her
legal counsel in 2012, while filling out her IAP Application.

C. The harms suffered by the Designated M ember

Under Canada’s placement program, Anne was separated at a young age from her
family and community.

As aresult, she suffered emotional harm and she was also prevented from learning
and practicing Cree culture and customs, especially while she was billeted with a

non-Aboriginal family in [Jjjil]

The abuse perpetrated by members of the family in which Anne was billeted also
have had many profound impacts in her life.

Anne struggled for a number of years with drinking and drug abuse problems.

She started drinking when she was living with the C. family, albeit on an irregular
basis. Upon her return to Waskaganish, however, she drank heavily, almost every
weekend, over a 25-year span.

She also abused drugs such as mescaline, crack, and cocaine.

Anne abused these substances in attempts to suppress and hide the guilt she felt as
a result of the abuse.

Anne’s substance abuse reached its peak in 2007, at which point she was using
cocaine on a daily basis and suffered from feeling “very slow.”

Her addictions led her to forgo paying bills in favour of spending large amounts of
money on drugs. She was unable to take care of her children and grandchildren.

Fortunately, Anne has now been sober for several years.

During times of heavy drug use, Anne sometimes thought of committing suicide.
On one such occasion, feeling like she “wanted to go away and end everything”
Anne retrieved a firearm from her basement, whereupon it accidently fired while in
her hands. This near-fatal incident scared her and discouraged her from “going
further.”

The abuse she suffered also led Anne to be overly protective of || I and

her grandchildren, to the point where she sometimes had irrational fears that her
I might have abused them. In fact, she often checked on him and the children

9



3.31.

3.32.

3.33.

3.34.

3.35.

3.36.

3.37.

3.38.

3.39.

3.40.

to ensure that abuse was not occurring. She could not trust any adult, including [Jjij

I 2nd always had to know where | Vcrc-

Anne has had and still has feelings of shame and humiliation. She feels dirty and
often wonders whether people know what happened to her.

Anne also suffered from sexual dysfunction early in her relationship with her
husband; she would rebuff his approaches and “push him away” at first because she
felt dirty, feeling like the abuse was occurring again.

The abuse also had an impact on her work history. In Jjjij she was fired from her
job because of her drug abuse and drinking problems.

Anne has never been able to maintain stable employment because she never had
confidence in herself during her adult life. She has long felt as though she cannot
“handle or cope,” and that she cannot do things properly.

Anne believes that the instability in her life is the result of having been removed
from the care of her parents, family and community at a very young age. As a result,
she never had the opportunity to learn how to care for children from her parents and
she did not care for | 2s shc would have wished.

D. The Designated Member’s IAP claim

In August 2012, Anne filed an IAP claim to be compensated for the above-
mentioned abuse, as appears from her Application Form, produced as Exhibit P-8.

On February 28, 2014, an IAP hearing took place, during which Anne testified
about the abuse, the consequential harms and the loss of opportunity she suffered
as a result.

During the course of the hearing and in his final submissions, Canada’s
representative made an objection to Anne’s claim based on jurisdictional grounds:
he argued that during the years in question, she was attending a federally-operated
day school known as Sand Park, not an IRS within the scope of the IAP.

Adjudicator Robert Néron found Anne credible and held that she had suffered the
abuse alleged. However, he upheld Canada’s preliminary objection and concluded
she was not attending an IRS at the time of the abuse. He also concluded that abuse
suffered by students in the homes of families with whom they were billeted is not
covered by the IRSSA, as appears from his decision dated July 22, 2014, produced
as Exhibit P-9.

On October 3, 2014, Anne’s legal counsel requested a review of Adjudicator
Néron’s decision on the basis that, inter alia, Sand Park was part of St. Philip’s IRS

10



3.41.

3.42.

3.43.

3.44.

3.45.

3.46.

3.47.

3.48.

3.49.

and that the abuse suffered in billeting families falls within the scope of the IAP, as
appears from the Request for Review, produced as Exhibit P-10.

Adjudicator Néron’s decision was ultimately upheld, as appears from the review
decision by Deputy Chief Adjudicator Rodger Linka, dated February 23, 2015,
produced as Exhibit P-11.

The decision to reject Anne’s claim was upheld a second time, in the Re-Review
decision of Adjudicator Anne Wallace, dated May 23, 2016, produced as Exhibit
P-12.

Adjudicator Wallace found that the abuse suffered by Anne was not connected to
nor did not arise from the operation of an IRS and, therefore, “the elements required
by the IAP Model... [had] not been established,” as appears from the re-review
decision, P-12.

Since she held that abuse suffered in a home where a student was billeted is not
compensable under the IAP, Adjudicator Wallace held that she need not decide
whether the school that Anne was attending was a federal day-school or an IRS, as
appears from her decision, P-12.

Adjudicator Wallace’s decision was communicated to Anne’s legal counsel on June
21, 2016, as appears from an email from the Secretariat’s electronic document
interchange (EDI) to Marie-Eve Dumont, produced as Exhibit P-13.

Adjudicator Wallace’s re-review was the final decision on Anne’s claim under the
IAP: three different adjudicators had found that Anne’s abuse by members of the
family with whom she was billeted was not within the scope of the IAP.

E. Other billeted studentsin Cree communitiesin Québec
I Fort George

Anne was not the only student billeted with a family in Fort George.

With the addition of secondary education to the curriculum in the fall of 1972, the
Minister’s agents and servants began moving children out of school residences and
billeting them in private homes [...] in Fort George, to make room for classrooms
and staff accomodations, as appears from a letter dated February 11, 1972 from
A.E. Aimé, Supervisor of Education, to M.C. Paradis, at the Quebec regional office
of DIAND, produced as Exhibit P-23.

In these circumstances, the IRS residence rapidly reached full capacity, as appears
from a letter dated September 26, 1972, from J.G. Simard, Education Advisor with
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DIAND?’s Abitibi District, to the Education Supervisor of DIAND, filed in support
of this as Exhibit P-14.

Students were moved into families’ homes, so that their rooms in the residences
could be given to unmarried teachers, as appears from the exchange of
correspondence between A.E. Aimé, Supervisor of Education, and C. Paradis,
Regional Supervisor of Education, both at DIAND, dated February 18 and
September 21, 1972 (in a bundle), produced as Exhibit P-15.

In accordance with this initiative, roughly fifty (50) students from Rupert House,
Paint Hills (now known as Wemindji) and Eastmain were lodged in private homes
at the end of September 1972, as appears from the letter from J.G. Simard, dated
September 26, 1972, P-14.

An unspecified number of children from Fort George were also lodged in private
homes during the school year, because during those months, their parents practiced
a traditional “nomadic” lifestyle of hunting, fishing and trapping, as appears from
J.G. Simard’s letter, P-14.

The practice of billeting students continued in 1973-1974 and 1974-1975, as
appears from a 1976 tripartite agreement between a group of parents, the Fort
George Band Council, and DIAND [...] concerning the establishment of a “hostel
program” in Fort George, produced as Exhibit P-16, p. 2 of 6.

In November 1974, at least 37 students were billeted with families, as appears from
a letter dated November 12, 1974, from V.J. Caissie, Acting Regional Director, to
R.L. Boulanger, Regional Director at DIAND [...], produced as Exhibit P-17.

According to a letter dated January 21, 1975 from V.J. Caissie, Acting Regional
Director, to P.B. Lesaux, Assistant Deputy Minister of [...] Indian and Eskimo
Affairs Branch of DIAND:

les cours du Secondaire | a IV inclusivement sont fournis a 140 ééves en
provenance des communautés de Rupert House, Paint Hills et Eastmain. Un
peu plus d'une centaine de ces éudiants sont hébergés dans des maisons
privées a Fort George, la balance demeurant en résidence dans le
pensionnat

as appears from the letter, produced as Exhibit P-18.

On April 10, 1975, the Acting Regional Director reported that:
Last year, approximately 140 students from smaller communities along the
coast attended school at Fort George. All but 35 of those were boarded in

private homes.
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as appears from a letter from V.J. Caissie to H.T. Parker, Director of the Financial
& Management Branch, [...] DIAND, produced as Exhibit P-19.

The Respondent’s civil servants were aware that “la situation de certains éleves
dans les maisons privées n’est pas acceptable, surtout a cause de 1’espace vital
restreint”, as appears from V.J. Caissie’s letter dated January 21, 1975, P-18.

A handwritten note on a letter dated November 1974 concerning the St. Philip’s
residence stated:

Les 4 hostels en construction accommodent les 31 étudiants présentement
en résidence. De plus, chaque hostel peut recevoir 12 étudiants, cela
signifie que 17 étudiants placés dans des foyer s non-adéquats, pourront étre
rel ocalisés dans ces memes hostels.

Ceci a pour effet que les 49 étudiants demeurant dans les foyers évalués
comme non-adéquats, sont réduits a 32 et que [’addition de 3 hostels
seraient nécessaires [sic]....

as appears from a letter from G. Lefebvre, Education Supervisor [...] at DIAND,
produced as Exhibit P-20.

The high operating costs were another reason why the Respondent decided to billet
students with families living in Fort George, as appears from the 1976 tripartite
agreement, Exhibit P-16, at p. 2 of 6.

In fact, Canada estimated the annual per capita cost of lodging children in the school
residence was $15,000, as appears from a letter dated April 10, 1975, from V.J.
Caissie, Acting Regional Director, to H.T. Parker, Director of the Indian and
Eskimo Affairs Branch, produced as Exhibit P-24, in contrast to $1,500 for children
lodged in private dwellings, as appears from Caissie’s correspondence dated
January 21, 1975, P-18.

Nevertheless, billeting so many students was known to have “caused many

problems in the community,” as appears in the tripartite agreement, P-16, at p. 2
of 6.

In January 1976, many of the billeted students were sent to live in one (1) of eight
(8) hostels, which had been built as “the third alternative for boarding students” in
Fort George, after the residence and private homes, as appears from the tripartite
agreement, P-16, at p. 2 of 6.

13



3.63.

3.64.

3.65.

3.66.

3.67.

3.68.

3.69.

3.70.

3.71.

However, because the hostels could house a total of only ninety-six (96) students,
more than forty (40) students continued to live in billet families after the transfer,
as appears from V.J. Caissie’s letter dated April 10, 1795, P-24.

Canada’s direct role in Cree education ended at the with the 1977-1978 school year,
after which management and control were transferred to the Cree School Board, in
accordance with the James Bay and Northern Quebec Agreement (“JBNQA™), as
appears from section 16 of the JBNQA, produced as Exhibit P-25.

Three individuals from Waskaganish who were billeted with other families have
described to the Applicant’s counsel incidents of physical and sexual abuse they
suffered in those homes.

ii. Mistissini

In Mistissini (then known as Mistassini), a similar situation existed where, after a
federally-run school was built, “all [Mistassini] Indians pupils from Kindergarten
to Grade 6 attend[ed] [that] school”, and those “whose parents [had] to go away for
trapping” were placed “in cottage-style hostels or in Indian families”, as appears
from a letter dated January 20, 1970, from A.R. Jolicoeur to the Regional
Superintendent of Education at DIANDs, produced as Exhibit P-26.

The goal of building hostels and offering accommodation in families in Mistissini
was that elementary students should “not be required to go to La Tuque Student
Residence below Grade 6,” as they had up till 1970, as appears from Exhibit P-26.

Three Mistassini Hostels, with twelve (12) beds each, began operating in the fall of
1971, as appears from a letter dated February 19, 1973, from Maurice Legendre,
District Supervisor, to C. Paradis, at DIAND, produced as Exhibit P-27.

By October 1976, another 69 children were placed in what DIAND called “nomad
homes” because their parents had left the community to hunt, fish and trap on their
traditional territory, as appears from a letter dated October 12, 1976, from W.
Halligan, District Supervisor, to Donald Daoust, at DIAND, produced as Exhibit
P-28.

In 1976-1977, it was anticipated that 120 children would be placed in those “nomad
homes”, as appears from W. Halligan’s letter, P-27.

According to a letter dated November 3, 1976, from G. Lemay, Acting Deputy
Director, to the District Supervisor, the “nomad homes” housed Mistissini children,
while children from surrounding communities lived in Mistissini hostels, as appears
from G. Lemay’s letter, produced as Exhibit P-29.
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The “cottage-style” or “Mistissini Hostels” were recognized as an Indian
Residential School for purposes of the IAP during the period from September 1,
1971, to June 30, 1978, as appears from the IAP School Narrative prepared for
Mistassini Hostels, produced as Exhibit P-30.

Counsel for the Applicant has interviewed two individuals who, as children living
in surrounding Cree communities, were sent to Mistissini and also placed in
“nomad homes.”

However, those two individuals did not make any claim in regard of the abuse they
suffered in the “nomad homes” because they were advised by their lawyer that it
was not compensable under the IAP.

F. Government-directed educational placement of First Nationsand | nuit
students outside of residential schools

i. Jurisdiction and practice

As set out below, at all relevant times, the Minister of Indian Affairs and Northern
Development asserted the legal power to designate the school that children
registered as Indians or Inuit children had to attend, without the parents’ consent.

The Minister exercised that power, at least so long as the Indian Act band to which
the child belonged did not control its own education budget or program or until
jurisdiction over education was otherwise transferred in the Northwest Territories
and northern Québec and sometimes continued to exercise it thereafter.

In the Northwest Territories, for instance, the federal government decided in the
1950s to replace scattered mission schools with government-run hostels and day
schools, as appears from Exhibit P-34, volume 2 of the TRC’s Final Reportatp. 17.

One of the results was that, for instance, in settlements along the Mackenzie River
in the western Arctic, “[a]pproximately 50 children were placed in foster homes on
a temporary basis to enable them to remain in day school while their parents were
away from the settlement trapping,” as appears from the 1958-59 Annual Report of
Indian Affairs Branch at p. 75, produced as Exhibit P-35.

Since 1958 at the latest, therefore, placing registered Indian or Inuit children with
families other than their own or in foster homes or boarding homes was an integral
part of the elementary and secondary education system operated by the Respondent,
institutions that were not necessarily residential schools as defined in the IRSSA.
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ii. The Boarding Home program

When DIAND placed high-school students like Anne Smith who were billeted in
private homes in Fort George and Mistissini, its officials were acting pursuant to
the Department’s Boarding Home Program.

In 1961, the Director of what was then the Indian Affairs Branch of the Department
of Citizenship and Immigration explained that he used the term “hostel
accommodation” to refer to “living accommodation in residential schools for
students who are receiving their classroom instruction in a nearby school, usually a
non-Indian school,” but that while “the number of pupils boarding in private homes
is not available it is estimated that they roughly equal the number of hostel pupils,”
as appears from Exhibit PGC-2 to the Respondent’s motion to produce relevant
evidence.

The Director of the Indian Affairs Branch added that the supervision of students
boarding in private homes was taken in charge by “Education Assistants” who
performed “such duties as locating boarding homes, counselling students, acting as
liaison between the Branch and the various schools in which the pupils are enrolled,
visiting the homes of the pupils where distances permit, checking attendance,
performing related administrative duties, reporting, public relations, etc.,” as
appears from Exhibit PGC-2.

In 1962, the Director instructed superintendents of Indian agencies and of Indian
schools that accommodation in residential schools was preferred for children under
the age of 16, while “private home placements,” should be reserved for students
over 16 when required “in order to receive a High School education which is not
otherwise available,” as appears from Exhibit PGC-5.

By the late 1960s, the Department of Indian Affairs and Northern Development
(DIAND) actively sought to close Indian residential schools and replace them with
day schools on reserve and, especially at the high-school level, with education in
majority non-Aboriginal public schools. The TRC has concluded that: “Residential
schooling from 1970 onward constituted a small and declining element in First
Nations education,” as appears from Exhibit P-21 at p. 92.

However, this decline did not mean that DIAND had stopped placing registered
Indians and Inuit children in accommodation other than their family homes during
their schooling. On the contrary, its 1970-71 Annual Report indicated that some
6,000 students were in residence, while 6,000 more “were living in private boarding
homes and group homes during the school year, and ‘the majority of these students

are provided with room and board, and clothing and educational allowances,’” as
appears from Exhibit P-21 at p. 92.
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The Respondent’s management of these accommodations was far from
commensurate with the vulnerability of the students placed there. The head of
DIAND’s Guidance Services Division concluded in 1970 that the foster home
program in Saskatchewan “appears to be totally inadequate to the people’s needs;
placement is effected without a court order and supervision of homes seems to be
non-existent,” as appears from Exhibit P-21 at p. 94.

The same year, in 1970, DIAND’s Education Branch adopted an “Educational
Assistance Policy and Guidelines for Operating the Boarding Home Program,” as
appears from Exhibit PGC-7.

The new policy provided “for the selection of students and their placement in
boarding homes” and defined “the role of the counsellors in the selection and
placement of students in boarding homes and it recommend[ed] procedures to be
followed.” It provided that “[b]oard and room in an approved boarding home may
be provided for students who must live away from home in order to attend school,”
with payment “usually arranged by the Counsellor,” as appears from Exhibit
PGC-7.

The guidelines provided that neither an application for educational assistance nor
the selection of a boarding home needed to be made by the student’s parents, as
appears from Exhibit PGC-7, but it did insist on the role of DIAND’s counsellors:

It is essential for the Counsellor to visit the prospective boarding home and
interview the boarding home parents in order to assess the suitability of the
family and its facilities for the Boarding Home Program. In this connection,
the' Counsellor will ensure that any provincial or municipal standards
regarding the physical requirements of boarding homes are met. Just as
important, however, is an assessment of the home environment, to ensure
that the relationships within the family are suitable for student placement.

[..]

In order to prevent frequency of boarding home change, the Counsellor must
ensure that students are placed in boarding homes that will satisfy their
individual needs. He must maintain close contact with the students and the
boarding home parents during the initial adjustment period.

In the 1971-72 school year, maintenance of students from Québec in private homes
represented 14.3% of the total national budget ($667,000 out of $4.67 million), the
third-largest amount for any province after Ontario and British Columbia, as
appears from Exhibit PGC-8.
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iii. The Private Home Placement program

By 1981, DIAND had created a Private Home Placement program for Indian Act
bands that it defined — without reference to the nature of school attended — as the
cost of travel, supplies, room and board “for Indian students who attend elementary
or secondary school away from home while residing in private homes or privately
operated group homes,” as appears from the “Indian Control of Indian Education
Status Report” for 1981, Exhibit P-36.

The Respondent recognized that where private home or group home placement of
students was under DIAND’s control, it assumed responsibility for their well-being
when it stated that “the department receives and approves their educational
assistance applications, provides them with counselling service and issues their
living allowances,” as appears from Exhibit P-36.

In addition, among the Inuit, from 1967 to 1978 and notwithstanding the
jurisdiction of the governments of Québec and the Northwest Territories, each year
DIAND sent about 140 students south for secondary education, especially in
Winnipeg and Ottawa, where they boarded with local families, as appears from
Exhibit P-34 at p. 177.

G. The Respondent [...]
i. The Attorney General of Canada

The Crown Liability and Proceedings Act, RSC 1985, ¢ C-50, s. 23(1), requires
proceedings against the Crown in right of Canada to be “taken in the name of the
Attorney General of Canada.”

The Respondent in this case is acting for and on behalf of the Minister of Indian
Affairs and Northern Development (the Minister).

The “powers, duties, and functions” of the Minister at all relevant times “extend[ed]
to and include[d] all matters over which Parliament has jurisdiction, not by law
assigned to any other department, board or agency of the Government of Canada,
relating to... Indian Affairs,” pursuant to s. 4(a) of the Department of Indian Affairs
and Northern Development Act, RSC 1985, ¢ 1-6, and similarly extended pursuant
to predecessor statutes, including the Department of Indian Affairs and Northern
Development Act, RSC 1970, c.1-7, and The Department of Citizenship and
Immigration Act. S.C. 1949, (2nd Sess.), c. 16.

As of May 18, 2011, the Department of Indian Affairs and Northern Development
[...] was known as Aboriginal Affairs and Northern Development Canada
(AANDC) and after November 4, 2015, it bore the name Indigenous and Northern
Affairs Canada (INAC).
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In August 2017, the Prime Minister announced the dissolution of INAC and the
creation of two new departments: Indigenous Services Canada (ISC) and Crown-
Indigenous Relations and Northern Affairs Canada (CIRNAC). In July 2018, the
Prime Minister announced that Northern Affairs would instead become the
responsibility of Minister of Intergovernmental and Northern Affairs and Internal
Trade.

While ISC was designated as a Department for the purposes of the Financial
Administration Act by SI/2017-79, the Department of Indian Affairs and Northern
Development Act remained in force until July 15, 2019, as of which date the
Department of Indigenous Services Act, SC 2019, ¢ 29, s 336, and the Department
of Crown-Indigenous Relations and Northern Affairs Act, SC 2019, ¢ 29, s 337,
came into force. [...]

Groundsfor the Respondent’sliability

4.1.

4.2.

4.3.

4.4.

4.5.

A. General Crown liability

Since the Crown can only act through its servants or agents, at all relevant times,
the Crown in right of Canada was directly liable for the damages caused by its
servants or agents, pursuant s. 3(1)(a) of the Crown Liability Act, RSC 1970,
c C-38.

Each of the Crown’s servants was liable pursuant to art. 1053 of the Civil Code of
Lower Canada “for the damage caused by his fault to another, whether by positive
act, imprudence, neglect or want of skill.”

Moreover, the Crown’s servants were liable in solidum pursuant to art. 1106 of the
Civil Code of Lower Canada and jointly and severally liable at common law for the
consequences of their own independent acts and omissions, together with the acts
and omissions of a third party, if both directly contributed the injury suffered by
the victims of their fault.

B. The Minister’s powers and duties
i Generally

The Government of Canada’s power and jurisdiction over the Designated Member
and the Primary Class Members were at all relevant times rooted in s. 91(24) of the
Congtitution Act, 1867, and in the Indian Act, as from time to time amended. [...]

By virtue of this jurisdiction, the Respondent enjoyed power and discretion over

significant aspects of the lives of Aboriginal people and assumed a corresponding
fiduciary duty towards them.
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At all relevant times, the Minister’s powers under the Indian Act:

a) allowed him to designate the school Indian children had to attend, without
the parents’ consent: s. 118;

b) allowed him to appoint truant officers with the powers of a peace officer:
s. 119(1);
c) provided that parents served by truant officers with a notice for their

children to attend school were guilty of an offence and subject to fines and
imprisonment, if their children did not “attend school and continue to attend
school regularly”: s. 119(3) and (4);

d) allowed truant officers to take into custody a child who was absent from
school and to “convey the child to school, using as much force as the
circumstances require”: s. 119(6).

The statutory basis for the Minister’s power to choose Inuit children’s school and
place of residence has never been made clear, though it was presumably asserted:

a) pursuant to his general power over Indian affairs under the Department of
Citizenship and Immigration Act. S.C. 1949, the Government Organization
Act, 1966, S.C. 1966-67, c. 25, s. 17, and the Department of Indian Affairs
and Northern Development Act, RSC 1970, c. I-6; and

b) outside Québec and Labrador, pursuant to the Northwest Territories Act and
the general powers over the affairs of the Northwest Territories vested in
the federal Minister of Mines by the Department of Mines and Resources
Act. S.C. 1936, c. 33, s. 10, and its successor statutes, and vested in the
Minister of Indian Affairs and Northern Development as of 1966.

The Respondent used its powers and jurisdiction to implement a systematic policy
of assimilating Aboriginal people, designed to eliminate their distinct languages,
customs, and ways of life.

For the Designated Member and the Primary Class Members from remote
communities, this involved removing them from their families and from life on the
land, at a time when most Cree in Quebec and other Aboriginal people in remote
communities still lived largely from hunting, fishing and trapping. The children
were forced to relocate without their parents to where they could be “educated” to
think like white people in federally-chosen schools.

Once the Minister removed the Designated Member and Primary Class Members
from their parents, they became his wards and he stood in loco parentis towards
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them; he became responsible for ensuring that they receive all the necessities of
life.

ii. Fiduciary duty

Canada stands in a fiduciary relationship with Canada’s Aboriginal peoples.
Canada’s relationship with the Designated Member and the Class Members was, at
all material times, one of dependence, trust and reliance: Canada had undertaken to
act in the best interest of the Designated Member and Primary Class Members.

The health and welfare of the Designated Member and other Primary Class
Members and their Aboriginal identity and culture were legal and substantial
practical interests of the Designated Member and other Primary Class Members.

At all materials times, Canada assumed such a degree of discretionary control over
the protection and preservation of the health, welfare, identity and culture of the
Designated Member and other Primary Class Members that it amounted to a direct
administration of those interests. The protection and preservation of the health,
welfare, identity and culture of the Designated Member and other Primary Class
Members were within the power, discretion or control of Canada and were subject
to the unilateral exercise of Canada's power, discretion or control.

Canada’s fiduciary duty owed to the Designated Member and other Primary Class
Members was, at all material times, a non-delegable duty.

Specifically, the Minister breached his fiduciary duty owed to the Designated
Member and other Primary Class Members by establishing, implementing,
administrating and managing the placement programs, when it knew or ought to
have known that doing so would cause profound and permanent cultural,
psychological, emotional and physical harm to the Class Members.

iii. Civil Law Duty

From the moment the Minister took charge of them, his duties to the Designated
Member and the Primary Class Members had to meet the “careful parent test,” the
standard of a prudent parent solicitous for the welfare of his or her child.

When the Minister’s agents and servants decided to remove the Designated
Member and Primary Class Members from the IRS residence or from their own
families and place them with local families or in [...] boarding homes, the standard
imposed by the “careful parent test” required measures such as the proper selection,
screening, training and monitoring of families or those responsible for [...]
boarding homes to protect the children from possible abuse and to allow them to
practice and maintain their Aboriginal language, culture, identity, religion, heritage
and customs.
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By 1972, no one in authority in DIAND should have been unaware that Indian
residential school students were at risk from sexually predatory employees. More
particularly, the Minister’s Quebec regional office had investigated three cases of
sexual abuse of students at the Anglican IRS in La Tuque between 1969 and 1971,
as reported in the TRC Report, vol. 1, part 2, produced as Exhibit P-21, at pp. 443-
444,

In fact, the principal at St. Philip’s from July 1962 to May 1968 was William
Peniston Starr, who is probably the most notorious abuser in the IRS system. By
1998, even before the IAP existed, Canada had already settled almost 200 claims
alleging abuse by Starr while he was principal of the Gordon IRS in Saskatchewan,
the school he went to after he left Fort George. Starr also pleaded guilty to 10 counts
of indecent assault at Gordon’s IRS during years 1976-1983 and was convicted on
February 8, 1993, as reported in the TRC Report, vol. 1, part 2, P-21, at pp. 447-
448.

The Minister acting through his agents and servants was responsible for the creation
and implementation of these measures and failed in both regards.

Specifically, the Minister breached his duty of care by:

a) failing to take steps to protect Class Members’ retention of their Aboriginal
language, culture, identity, religion, heritage and customs;

b) failing to properly screen individuals prior to allowing them to billet
Primary Class Members and hiring individuals to act as billeting families or
to operate [...] boarding homes where the Minister placed registered Indian
and Inuit children, when those individuals were not qualified to provide the
necessaries of life for the children under their care and supervision;

c) failing to provide proper, adequate and effective training initially or on an
on-going basis to ensure that billeting families or those who operated [...]
boarding homes where the Minister placed registered Indian and Inuit
children were suitable and fit to act as the Minister’s employees, servants,
or agents;

d) failing to set or implement standards of conduct for billeting families or
those who operated [...] boarding homes where the Minister placed
registered Indian and Inuit children with respect to the safety, health or well-
being of Primary Class Members;

e) failing to adequately, properly and effectively supervise the conduct of
billeting families and their households [...] boarding homes where the

Minister placed registered Indian and Inuit children;
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f) failing to set or implement policies for recognizing and reporting potential
abuse of or harm to Primary Class Members;

g) failing to educate Primary Class Members in the use of a system through
which abuse would be recognized and reported;

h) failing to investigate or report injuries sustained by Primary Class Members;

1) failing to respond adequately, or at all, to complaints regarding the treatment
of Primary Class Members, including complaints of physical,
psychological, and sexual abuse; and

1) failing to provide adequate medical and psychological care for Primary
Class Members.

The negligent supervision by the Crown’s servants of the billeting families or those
who operated [...] boarding homes where the Minister placed registered Indian and
Inuit children made the Crown’s servants liable in solidumand jointly and severally
liable at civil law for the consequences of their acts and omissions, together with
the acts of those families because both directly contributed the injury suffered by
the Designated Member and Class Members.

Moreover, those standing in loco parentis are also bound by a special duty of
loyalty to the children, which forbids them from advancing their own interests at
the expense of the children.

In this case, the Minister saved at least $10,000 per year for every child that was
billeted instead of being housed in school residences in Fort George, as appears
from V.J. Caissie’s letters dated January 21, 1975, P-18, and April 10, 1975, P-24.

The conditions in the houses where students were billeted were considered
“inadequate” by the Minister’s civil servants, as appears from V.J. Caissie’s letter,
P-18.

By knowingly billeting children in Fort George in inadequate conditions, and at
substantial financial savings, the Respondent advanced its own interests at the
expense of the children, and thereby breached its duty of loyalty towards them.

The Applicant states that the Respondent’s actions, inactions and omissions as
aforesaid, constitute:

a) negligence in the selection, employment and supervision of billeting
families or those who operated [...] boarding homes where the Minister

placed registered Indian and Inuit children;
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b) breaches of the duty of loyalty that parents owe to their children; and

C) failures to protect the Designated Member’s and other Primary Class
Members’ best interests.

These failures and breaches resulted in the Designated Member and Primary Class
Members suffering psychological harm and loss of culture and being subjected to
sexual, physical and psychological abuse at the hands of persons with whom they
were billeted or in [...] boarding homes where the Minister placed them.

Finally, the Minister made a delegation of the duty he owed to the Designated
Member and Primary Class Members that was not provided for by statute when he
began placing these children with local families to be billeted or [...] boarding
homes.

While s. 115(c) of the Indian Act, RSC 1970, provided that the Minister could
“enter into agreements with religious organizations for the support and maintenance
of children who are being educated in schools operated by those organizations,” the
Minister had no clear right to enter into agreements with local families [...] or
boarding homes for the same purpose; neither did the Minister have the right under
s. 114 to delegate his duties to anyone other than a provincial or territorial
government, a school board, or “a religious or charitable organization.”

While the Designated Member and Primary Class Members were billeted or placed
in [...] boarding homes, the Minister therefore remained under a non-delegable
statutory duty to ensure their safety and welfare. [...]

C. Vicariousliability

At all relevant times, the Government of Canada was vicariously liable for the
damage caused by the fault of its agents and servants, pursuant to s. 4(2) of
the Crown Liability Act of 1970, art. 1054 of the Civil Code of Lower Canada, the
common law and the relevant legislation of the other provinces and territories.

These provisions reflect one of the most fundamental principles underlying civil
liability: that the person or entity who creates a risk assumes the obligation to
compensate the victims if they are injured when that risk does in fact materialize.

Confiding a child to an adult to live with him or her places that adult in a position
of great power, authority, trust and intimacy with respect to that child. The Minister
thereby created a relationship between the Designated Member and Primary Class
members and the billeting families or those who operated [...] boarding homes
where the Minister placed registered Indian and Inuit children that placed those
children at risk.
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In this case, the Minister was in a contractual relationship with the billeting families
or those who operated [...] boarding homes and he exercised power and control
over them. He was responsible for the administration of the billets [...] or boarding
homes at all material times because his agents and employees decided to place the
children instead of leaving them with their families or having them live in the IRS
residence.

Since the Minister’s agents and servants chose the families [...] or boarding homes
where the children were billeted, they could or should have been able to inspect and
monitor those families and did retain or should have retained the power to remove
the children at any time, if necessary for their protection.

The Minister therefore assumed liability for the faults committed by the billeting
families or those who operated [...] boarding homes as his agents or servants and
the Designated Member invokes the rule in art. 1464 of the Civil Code of Québec.

[...]
D. Theclaim isnot prescribed or statute-barred

The Designated Member and all or most Primary Class Members were victims of
childhood sexual, physical and psychological abuse.

Section 2926.1 [...] of the Civil Code of Quebec and section 4 of the Act To Amend
The Civil Code, In Particular To Make Civil Actions For Sexual Aggression,
Violence Suffered During Childhood And Spousal Violence Imprescriptible provide
that an action based on injuries resulting from a sexual aggression or on violent
behaviour [...] suffered during childhood cannot be prescribed, regardless of any
prescriptive period applicable before. [...]

Finally, if claims by any of the Primary Class Members are prescribed or statute-
barred (which is not hereby admitted, but expressly denied), that issue would be
relevant only during the individual recovery of claims and does not affect the
Applicant’s right to authorization. [...]

Designated M ember’s application to use a pseudonym

5.1.

5.2.

5.3.

The Designated Member hereby asks for the Court’s permission to use a
pseudonym for all legal proceedings and court documents in this case.

The Designated Member lives in a small community of less than 2,500 people and
does not want her community to become aware of the abuse she suffered as a child.

The desire to keep this most intimate part of her life private is more than
understandable and is a common sentiment among survivors of child abuse.
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5.4.

5.5.

Allowing the Designated Member to remain anonymous will also encourage other
Primary Class Members to participate, knowing that their privacy will be respected
and their identities will be kept confidential. An order allowing use of a pseudonym
will therefore facilitate greater access to justice.

The Designated Member is prepared to provide the Court and counsel for the
Respondent with her name and that of any known Primary Class Member, under
seal, provided that such information is protected and kept confidential.

The composition of the class makes it difficult or impracticable to apply therulesfor
mandatesto take part in judicial proceedingson behalf of othersor for consolidation
of proceedings

6.1.

6.2.

6.3.

6.4.

A. The effects of therisk created by Canada

Statistics from the IAP indicate that the number of claims for compensation for
abuse was equivalent to approximately 48% of the number of former students who
were eligible to make such claims and alive in May 2005, as reported in the TRC
Report, vol. 1, part 2, P-21, at p. 400.

The TRC therefore concluded:

e abuse was widespread throughout the residential school system;

e a significant percentage of the acts of abuse were of a serious nature with
potentially lifelong impacts;

¢ male and female students were abused at equal rates;

e male students were compensated at the most serious and damaging category
of abuse at a greater rate than female students;

e students were at risk in all institutions, regardless of the denomination of
the religious order in charge of the institution; and

e student abuse of fellow students was a serious and widespread problem

as appears from Exhibit P-21, at p. 411.
No reason exists to believe that students were at significantly lower risk when
billeted with families or with those responsible for [...] boarding homes whom the

Minister did not supervise or monitor adequately.

B. For those in boarding homes and private home placements
As set out above, three individuals from Waskaganish who were billeted with other

families have described to the Applicant’s counsel incidents of physical and sexual
abuse they suffered in those homes.
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6.5.

6.6.

6.7.

6.8.

6.9.

6.10.

6.11.

6.12.

6.13.

The Applicant estimates that from among those sent to Fort George or Mistissini,
Québec, alone there are more than 220 potential members of the Primary Class
described in this Application for Authorization, based on correspondence [...] from
1975 from V.J. Caissie, Acting Regional Director of [...] DIAND, P-18, and from
1976, from District Supervisor W. Halligan, P-28.

Based on the information contained in P-18, P-26 and P-29, it seems that most of
the potential Primary Class Members in Québec who were billeted with local
families came from the [...] Cree communities of Waskaganish (Rupert House),
Eastmain, Wemindji (Paint Hills), Chisasibi and Mistissini. Nevertheless, it is
possible that potential Primary Class Members also came from Oujé-Bougoumou
and Waswanipi.

As set out above, in the year 1970-71 alone, DIAND placed some 6,000 students
“in private boarding homes and group homes during the school year” across
Canada, as appears from Exhibit P-21 at p. 92.

The Applicant has no access to a list of the students who were billeted in families
or in [...] boarding homes during the relevant period because it is personal
information about individuals held by a government institution and protected from
disclosure under the Privacy Act, RSC 1985, c. P-21, except with a court order.

The Applicant therefore submits that the identity of potential Primary Class
Members is ascertainable only to the Respondent.

Even if some Primary Class Members could be reached or contacted by notices,
radio announcements, or through word of mouth in the relevant communities, many
would be reluctant to come forward and reveal facts about their childhood abuse.

[...]
C. Generally

It is unrealistic to expect most or all Primary Class Members to identify themselves
readily and outside of a process that ensures them confidentiality and the ability to
apply in private.

Despite decades of publicity about the issue of residential school abuse, in the AP,
out of the total of 38,093 applications received by the Secretariat, more than 35 per
cent (13,385) were between January 1, 2012, and the September 19, 2012, deadline,
as appears from the Secretariat’s historical statistics, produced as Exhibit P-22.

In addition to the difficulties that exist in identifying and contacting other potential

Primary Class Members, considerations of access to justice weight in favour of
authorizing this application.
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6.14. The amount of compensation available to individuals who succeed in independent
proceedings is likely disproportionately small compared to the amount of money
that they would spend on legal fees and disbursements.

6.15. It would be economically inefficient for individuals to proceed with a multitude of
individual actions, needlessly duplicating large portions of work across many
mandates and exhausting taxpayer and judicial resources.

6.16. Class Members are also part of a disadvantaged population, with lower education
compared to other Canadians of the same age and a commensurate difficulty in
using the judicial system. Should this application be denied, it seems unlikely that
other means of seeking justice will be pursued by any significant number of Class
Members and the grave injustice they suffered will remain unaddressed.

6.17. Finally, it would be inequitable to deny authorization where virtually identical
faults and injuries have benefited from compensation under the IRSSA across the
country and the only difference between Primary Class Members and the
beneficiaries of that settlement is where the Minister assigned them to live.

6.18. In light of the above considerations, it would not only be impractical, if not
impossible to proceed by other means, it would also be contrary to access to justice
and equitable considerations.

The claims of the member s of theclassraiseidentical, similar or related issues of law
or fact

7.1.  The nature and quantum of damages suffered are particular to each Class Member,
but the principal questions of law and fact are common to all.

A. Concerning the Respondent’s civil liability, the following issues must
be decided in common:

7.2.  Could or should the Minister as represented herein by the Respondent, including
the Ministers, agents or servants, have foreseen that billeting families or those
responsible for [...] boarding homes were in a position that could result in them
abusing their positions of power, authority and trust over children entrusted to
them?

7.3.  Did the Minister owe the Class Members a duty arising from circumstance, usage
or law?

7.4. Did the Minister breach its fiduciary, civil law and statutory duties to the

Designated Member and the Class Members when it undertook a systematic
program of forced integration of Aboriginal children through the establishment,
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7.5.

7.6.

7.7.

7.8.

7.9.

7.10.

7.11.

7.12.

implementation, administration and management of the placement programs for
Aboriginal students?

Did the Minister breach its fiduciary, civil law and statutory duties to the
Designated Member and the Class Members by failing to consult adequately with
Aboriginal communities and other Aboriginal stakeholders about the placement
programs for Aboriginal students, the provision of funding to the program for that
purpose, and the policies and practices that would be adopted in operating and
administering that programs?

Did the Minister take steps to protect and preserve the language, culture, identity,
religion, heritage and customs of the Class Members, including by ensuring that
adequate services and resources were provided to Primary Class Members to
practice and maintain their Aboriginal language, culture, identity, religion, heritage
and customs while in the care of billeting families or those responsible for [...]
boarding homes?

Did the Minister take steps to screen billeting families or those responsible for [...]
boarding homes prior to placing Primary Class Members in their care? If so, were
these steps proper and adequate to prevent unqualified individuals from billeting
children or caring for them in [...] boarding homes?

Did the Minister provide proper, adequate and effective training or monitoring
initially or on an on-going basis to ensure that billeting families or those responsible
for [...] boarding homes were suitable and fit to act as its employees, servants, or
agents?

Did the Minister set or implement standards of conduct for billeting families or
those responsible for [...] boarding homes with respect to the safety, health or well-
being of Primary Class Members? If so, did the Minister fail to uphold these
standards?

Did the Minister fulfill its duty to supervise and monitor the performance and
behaviour of billeting families or those responsible for [...] boarding homes to
ensure that they performed and behaved as qualified, reasonable and prudent
employees, servants, or agents?

Did the Minister set or implement policies for recognizing and reporting potential
abuse of or harm to Primary Class Members? If so, did the Minister fail to educate
Primary Class Members in the use of a system through which abuse would be
recognized and reported?

Was the Minister aware of any injuries sustained by the Designated Member or
Primary Class Members, which occurred while in the care of billeting families or
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7.13.

7.14.

7.15.

7.16.

7.17.

7.18.

7.19.

7.20.

those responsible for [...] boarding homes? If so, did the Minister adequately
investigate those injuries?

Was the Minister aware of any complaints put forth by the Designated Member or
Class Members, in relation to physical, psychological or sexual abuse? If so, did
the Minister respond adequately to those complaints?

Did the Minister provide adequate medical and psychological care for the
Designated Member and Primary Class Members while in the care of billeting
families or those responsible for [...] boarding homes?

Was the Minister aware of inappropriate punishments delivered by billeting
families or those responsible for [...] boarding homes? If so, did the Minister allow
these punishments to continue?

Did the Minister fail to provide leadership and fulfilment of its legal and moral
obligations by not enforcing or creating guidelines on sexual abuse, thereby causing
the Designated Member’s and the Class Members’ damages?

B. Concerning the Respondent’s vicarious liability

Were billeting families or those responsible for [...] boarding homes employees,
servant or agents of the Respondent? If so, is the Respondent liable for the negligent
and intentional acts committed by its employee, servant, or agent which harmed the
Designated Member or Class Members?

Was the Respondent aware of the wrongful actions of its employees, servants, or
agents, and if so, when did it become aware? If not aware, should the Respondent
have been aware of the wrongful actions committed by its employees, servants, or
agents?

The Applicant submits that these questions raise factual and legal issues of systemic
fault common to all Class Members that requires an assessment of the Respondent’s
knowledge, actual or constructive, with respect to the selection, training,
monitoring and supervision of its employees, servants or agents.

The resolution of these issues will move litigation further significantly; these
constitute substantial elements that must be resolved in the case of each individual
Class Member, and their resolution will avoid duplication of fact-finding and of
legal analysis. [...]

The questions of fact and law specific to each Class Member are asfollows

8.1.

After the resolution of common issues, only matters specific to each Class Member
will have to be addressed, including:
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10.

11.

a) What acts of abuse did individual Primary Class Members suffer?

b) What harms did Primary Class Members and Family Class Members suffer
because of the acts of abuse?

c) Does a causal link exist between any acts of abuse and harms suffered?
d) What individual defences exist that could be advanced, such as
prescription?

It is expedient that the institution of a Class Action for the benefit of the Class
Members be authorized for the following reasons

9.1.

9.2.

9.3.

94.

9.5.

The class action is the best procedural vehicle available to the Class Members in
order to protect and enforce their rights herein.

While the amount of damages sustained by each Class Member may differ, the
Respondent’s wrongful behaviour and its liability are identical for each Member.

In the absence of a class action there would be no viable recourse against the
Respondent for most Members, due to the cost and difficulty that an individual civil
action would entail, relative to the benefits one could hope to obtain.

To the best of the Applicant’s knowledge, all or most of the Class Members among
the Cree in Québec come from and are likely still domiciled in [...] northern
Québec and would therefore incur greater than average expenses if they brought
individual proceedings, due to their remote location.

A single hearing by means of a class action on the issues of fact and law that all
members have in common would significantly reduce the cost of litigation for all
parties.

The nature of the action the Designated Member intends to bring on behalf of the
ClassMembersisan action in damagesfor extra-contractual liability.

The Applicant seeksthe following conclusionsor relief:

I1.1.

Compensation, in an amount to be perfected at trial, for the damages incurred
because of the Respondent’s failure to take steps to protect Class Members’
retention of their Aboriginal language, culture, identity, religion, heritage and
customs and their ability to pass on to succeeding generations their spiritual,
cultural and linguistic heritage.
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12.

11.2. Compensation, in an amount to be perfected at trial, for the damages incurred
because of the Respondent’s failure to screen, negligence in selecting, and
inadequate supervision of its employees, servants or agents; and more generally for
its breach of its obligation of loyalty and duty to protect the best interests of the
Designated Member and Primary Class Members as would a parent solicitous for
his or her child’s well-being.

11.3. Compensation, in an amount to be perfected at trial, for the damages incurred as a
result of the intentional and negligent actions of billeting families or those
responsible for [...] boarding homes, including the perpetration of sexual, physical
and psychological abuse on the Designated Member and other Primary Class
Members for which the Respondent is directly or vicariously liable.

11.4. Compensation, in an amount to be perfected at trial, for material and moral damages
sustained by Family Class Members as a result of Respondent’s breaches of its
fiduciary and civil law duties owed to the Primary Class Members and the fault and
negligence of its employees, servants or agents;

11.5. Punitive damages in an amount to be perfected at trial;
11.6. Interest and the additional indemnity provided by the Civil Code of Quebec;
11.7. Judicial fees and legal costs;

11.8. Such further and other relief as this Honourable Court may deem just and
reasonable in the circumstances.

Therélief sought by the Applicant isto:

ALLOW the institution of the Applicant’s class action,

GRANT the Designated Member’s application for an order allowing her to use a
pseudonym for herself and for Class Members;

DECLARE the Respondent Attorney General of Canada liable to the Designated Member
and Class Members for the damages suffered by Respondent’s breach of its
fiduciary duty, its breach of its obligation to act as a parent solicitous of his or her

child’s welfare and its breach of its obligation of loyalty towards the Applicant and
Class Members;/...]

DECLARE the Respondent vicarioudy liable to the Designated Member and Class

Members for the damages suffered by the negligent and intentionally wrongful
actions of its employees, servants, or agents,
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CONDEMN the Respondent to pay to each of the Class Members compensatory, moral
and punitive damages, and ORDER collective recovery of these sums;

CONDEMN the Respondent to indemnify each and every Class Member for all damages
that they have suffered as a result of Respondent’s wrongful behaviour, and the
wrongful behaviour of its employees, servants, and agents,

AND TO THISEND:

DECLARE the Respondent liable for the cost of judicial and extra-judicial fees and
disbursements, including fees for expertise incurred in the present matter for and
in the name of the Applicant and Class Members, and ORDER collective recovery
of these sums,

CONDEMN the Respondent to pay the Applicant and Class Member s the above-mentioned
sums with interest at the legal rate, plus the additional indemnity provided by law,
to accrue from the date of service of the present motion;

ORDER the Respondent to deposit with the Clerk of the Superior Court for the District of
Montreal an amount equal to the total compensatory and punitive and exemplary
damages caused by Respondent 's wrongful behaviour during the class period; and
ORDER the collective recovery of this amount, the whole according to proof to be
made at trial, the whole with interest and the additional indemnity provided by law
calculated from the date of service of the present Motion;

ORDER the individual liquidation in favour of the Designated Member and Class
Members of a sum equivalent to their share of the damages claimed or, if this
process turns out to be inefficient or impracticable,

ORDER the Respondent to perform any remedial measures that the Court may determine
to bein the interest of the members of the Applicant or Class Members,

CONDEMN the Respondent to pay the costs incurred for all investigation necessary in
order to establish the liability of Respondent in this matter, including the extra-
judicial fees of counsel for Applicant and the Class Members and extra-judicial
disbursements, including the costs of expertise;

RENDER any other order that this Honourable court shall determine may be just and
proper;

THE WHOLE WITH COSTS, including the cost of notices.
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13.
14.

15.

The Applicant requeststhat it be granted representative status.

The Applicant is suitable to act as representative plaintiff and is in a position to
properly represent the ClassMembers

14.1.

14.2.

14.3.

14.4.

14.5.

14.6.

14.7.

14.8.

A. The Wiichihiiwewin Centre and its Designated M ember

The Applicant’s Designated Member suffered abuse and harms while under the
Minister’s care and supervision, and while billeted by the Minister with a family in
Fort George and was subsequently also taken from her family to be placed with a
non-Indigenous family in [l

The Applicant’s members and those whom it serves have been deeply affected by
the abuse and the Applicant considers it to be the organization’s moral obligation
to seek justice through the judicial system in order to bring closure and justice to
the Designated Member and to all Class Members.

The Applicant understands and has been thoroughly advised as to the process
required for this class action.

The Applicant is committed to seeking a resolution to the problems caused by the
abuse alleged herein, not just for its members but also for others.

The Applicant is disposed to invest the necessary resources and time towards the
accomplishment of all formalities and tasks necessary for the bringing of the
present class action and is committed to collaborating fully with its attorneys.

The Applicant is capable of providing its attorneys with the information useful to
the bringing of the present class action.

The Applicant is acting in good faith with the only goal of obtaining justice for its
members and for each Class Member.

The Applicant may ask for financial aid from the Fonds d’aide aux actions
collectives. [...]

The Applicant requests that the Class Action be brought before the Superior Court
for the District of Montreal for the following reasons:

15.1.

To the Applicant’s knowledge, most of the Class Members among the Cree in
Québec are likely domiciled in the Cree communities of Waskaganish, Eastmain,
Wemindji, Mistissini, and Chisasibi, which fall within the judicial district of
Abitibi.
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15.2.

15.3.

15.4.

15.5.

15.6.

15.7.

However, Waskaganish, Eastmain, Wemindji, Mistissini, and Chisasibi are located
roughly 590 km, 700 km, 850 km, 583 km, and 930 km, respectively, from Val
d’Or, the seat of the judicial district of Abitibi.

Given these great distances, Val d’Or is no more convenient for the Applicant, the
Designated Member or Class Members to travel to than is Montreal.

For her part, the current Minister’s principal place of business is in the District of
Gatineau.

At the same time, the Applicant’s undersigned attorneys practise in the District of
Montreal and the Respondent also has a place of business in the District of

Montreal, as well as in the District of Québec and the City of Ottawa.

It would greatly increase the time and costs of proceedings if the undersigned
attorneys or those for the Respondent had to travel to Val d’Or for hearings.

Montreal is therefore the most appropriate location for this class action to be heard.

16. Conclusions

FOR THESE REASONS, MAY IT PLEASE THE COURT:

GRANT the action;

AUTHORIZE the institution of the class action herein:

To sanction the Respondent’s breach of its obligations, fiduciary duty, duty of care and its
omissions;

To sanction its wrongful behaviour in permitting wrongful acts against the children in its

care;

ASCRIBE to the Applicant the status of representative for the purpose of instituting the said class
action on behalf of the group of natural persons hereinafter described:

Description of the group:

“Aboriginal children and adolescents who, when they were domiciled or
resident in Québec, were billeted by the Government of Canada with
families other than their own, or in [...] boarding homes (the “Primary
Class”). The Primary Class excludes the claims released against the
Government of Canada in respect of institutions covered by Schedules E
and F of the Indian Residential Schools Settlement Agreement™; and [...]
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“All persons who are a spouse or former spouse, child, grandchild or sibling
of a member of the Primary Class and who suffered material and/or moral
damages as a result of injury to the Primary Class Members (the “Family

Class.”)” [...]

DETERMINE as follows the principal questions of fact and of law that will be dealt with

collectively:

a)

b)

d)

g)

Could or should the Minister as represented herein by the Respondent,
including the Minister’s agents or servants, have foreseen that billeting
families or those responsible for [...] boarding homes were in a position that
could result in them abusing their positions of power, authority and trust
over children entrusted to them?

Did the Minister owe the Class Members a duty arising from circumstance,
usage or law?

Did the Minister breach its fiduciary, civil law and statutory duties to the
Designated Member and the Class Members when it undertook a systematic
program of forced integration of Aboriginal children through the
establishment, implementation, administration and management of the
placement programs for Aboriginal students?

Did the Minister breach its fiduciary, civil law and statutory duties to the
Designated Member and the Class Members by failing to consult adequately
with Aboriginal communities and other Aboriginal stakeholders about the
placement programs for Aboriginal students, the provision of funding to the
program for that purpose, and the policies and practices that would be
adopted in operating and administering that programs?

Did the Minister take steps to protect and preserve the language, culture,
identity, religion, heritage and customs of the Class Members, including by
ensuring that adequate services and resources were provided to Primary
Class Members to practice and maintain their Aboriginal language, culture,
identity, religion, heritage and customs while in the care of billeting families
or those responsible for [...] boarding homes?

Did the Minister take steps to screen billeting families or those responsible
for [...] boarding homes, prior to placing Primary Class Members in their
care? If so, were these steps proper and adequate to prevent unqualified
individuals from billeting children or caring for them in [...] boarding
homes?

Did the Minister provide proper, adequate and effective training or
monitoring initially or on an on-going basis to ensure that billeting families
or those responsible for [...] boarding homes were suitable and fit to act as
its employees, servants, or agents?
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h)

3

k)

)

p)

q)

Did the Minister set or implement standards of conduct for billeting families
or those responsible for [...] boarding homes with respect to the safety,
health and well-being of Primary Class Members? If so, did the Minister
fail to uphold these standards?

Did the Minister fulfill its duty to supervise and monitor the performance
and behaviour of billeting families or those responsible for [...] boarding
homes to ensure that they performed and behaved as qualified, reasonable
and prudent employees, servants, or agents?

Did the Minister set or implement policies for recognizing and reporting
potential abuse of or harm to Primary Class Members? If so, did the
Minister fail to educate Primary Class Members in the use of a system
through which abuse would be recognized and reported?

Was the Minister aware of any injuries sustained by the Designated Member
or Primary Class Members, which occurred while in the care of billeting
families or [...] boarding homes? If so, did the Minister adequately
investigate those injuries?

Was the Minister aware of any complaints put forth by the Designated
Member or Class Members, in relation to physical, psychological or sexual
abuse? If so, did the Minister respond adequately to those complaints?

Did the Minister provide adequate medical and psychological care for the
Designated Member and Primary Class Members while in the care of
billeting families or those responsible for [...] boarding homes?

Was the Minister aware of inappropriate punishments delivered by billeting
families or those responsible for [...] boarding homes? If so, did the
Minister allow these punishments to continue?

Did the Minister fail to provide leadership and fulfilment of its legal and
moral obligations by not enforcing or creating guidelines on sexual abuse,
thereby causing the Designated Member’s and the Class Members’
damages?

Were billeting families or those responsible for [...] boarding homes, the
Minister’s employees, servant or agents? If so, is the Minister liable for the
negligent and intentional acts committed by its employees, servants, or
agents which harmed the Designated Member or Class Members?

Was the Minister aware of the wrongful actions of its employees, servants,
or agents, and if so, when did it become aware? If not aware, should the
Minister have been aware of the wrongful actions committed by its
employees, servants, or agents? [...]
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DETERMINE as follows the related relief sought:
ALLOW the institution of the Applicant’s class action,

GRANT the Designated Member’s application for an order allowing her to use a
pseudonym for herself and for Class Members;

DECLARE the Respondent Attorney General of Canada liable to the Designated Member
and Class Members for the damages suffered by Respondent’s breach of its
fiduciary duty, its breach of its obligation to act as a parent solicitous of his or her
child’s welfare and its breach of its obligation of loyalty towards the Applicant and
Class Members;/...J

DECLARE the Respondent vicarioudly liable to the Designated Member and Class
Members for the damages suffered by the negligent and intentionally wrongful
actions of its employees, servants, or agents;

CONDEMN the Respondent to pay to each of the Class Members compensatory, moral
and punitive damages, and ORDER collective recovery of these suns;

CONDEMN the Respondent to indemnify each and every Class Member for all damages
that they have suffered as a result of Respondent’s wrongful behaviour, and the
wrongful behaviour of their employees, servants, and agents;

AND TO THISEND:

DECLARE the Respondent liable for the cost of judicial and extra-judicial fees and
disbursements, including fees for expertise incurred in the present matter for and
in the name of the Applicant and Class Members, and ORDER collective recovery
of these sums;

CONDEMN the Respondent to pay the Applicant and Class Member s the above-mentioned
sums with interest at the legal rate, plus the additional indemnity provided by law,
to accrue from the date of service of the present motion;

ORDER the Respondent to deposit with the Clerk of the Superior Court for the District of
Montreal an amount equal to the total compensatory and punitive and exemplary
damages caused by Respondent 's wrongful behaviour during the class period; and
ORDER the collective recovery of this amount, the whole according to proof to be
made at trial, the whole with interest and the additional indemnity provided by law
calculated from the date of service of the present Motion,

ORDER the individual liquidation in favour of the Designated Member and Class

Members of a sum equivalent to their share of the damages claimed or, if this
process turns out to be inefficient or impracticable,
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ORDER the Respondent to perform any remedial measures that the Court may determine
to bein the interest of the members of the Applicant or Class Members,

CONDEMN the Respondent to pay the costs incurred for all investigation necessary in
order to establish the liability of the Respondent in this matter, including the extra-
judicial fees of counsel for Applicant and the Class Members and extra-judicial
disbursements, including the costs of expertise;

RENDER any other order that this Honourable court shall determine may be just and
proper;

THE WHOLE WITH COSTS, including the cost of notices.

DECLARE that, unless excluded, the members of the group are bound by any judgment to be
handed down in the manner provided for by law;

SET the exclusion time period at 60 days after the date of the notice to members; upon expiry of
the exclusion time period the members of the group who have not availed themselves of

the means of exclusion will be bound by any judgment to be handed down;

ORDER the publication of a notice to the Class Members as determined by the Court, in
accordance with art. 579, C.C.P.;

REFER the case to the Chief Judge for determination of the district where the class action will be
instituted and designation of the judge who will hear it;

ORDER the clerk of this Court, should the action have to be instituted in another district, to

transfer the record, upon the Chief Judge’s decision, to the clerk of that other district;

The whole with costs, including the costs of notice.
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Montréal, April 29, 2021

(S)
DIONNE SCHULZE
Attorneys for the Applicant |[...]
David Schulze
Alexandre Carrier
Marie-Alice D’ Aoust

507 Place d’ Armes, Suite 502
Montréal, Québec H2Y 2W8
Tel. 514-842-0748

Fax 514-842-9983
notifications@dionneschulze.ca
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Federal Court : Cour federal¢

Date: 20190628
Docket: T-1417-18
Ottawa, Ontario, June 28, 2019

PRESENT: Madam Justice Strickland

CLASS PROCEEDING

BETWEEN:

REGINALD PERCIVAL, ALLAN MEDRICK
MCKAY, IONA TEENA MCKAY AND

LORNA WATTS
Plaintiffs
and
HER MAJESTY THE QUEEN
Defendant

ORDER

UPON MOTION inwriting, brought pursuant to Rules 369 and 334.12(2) of the Federal
Courts Rules, SOR/98-106 [Rules], seeking an order:
a) certifying thisaction as a class proceeding;
b) certifying the class and subclass,
C) appointing the representative Plaintiffs;
d) setting out the common issues of fact or law for the class and subclass; and

€) appointing class and subclass counsdl;
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AND UPON review of the Amended Notice of Motion filed by the Plaintiffs on June 10,

2019;

AND UPON considering that the Plaintiffs and the Defendant have, on June 10, 2019,

filed ajoint consent to the Amended Notice of Motion and to the form of adraft order;

AND UPON considering that this action, commenced on July 24, 2018, concerns
allegations by the Plaintiffs that Canada breached common law and fiduciary duties owed to
Indigenous people in relation to “boarding home” programs that Canada operated in connection
with providing educational programs to Indigenous students. These boarding home programs are
alleged to have involved Canada placing Indigenous students in private homes, away from their
families and communities, where they were not provided with reasonabl e access to their
language, culture, identity, religion, heritage, customs and Aboriginal and treaty rights and where
it isaleged that they experienced racism and physical, psychological, and sexual abuse, all as set

out in the Statement of Claim;

AND UPON considering that arelated proposed class action commenced in the Quebec
Superior Court on September 21, 2016, Anne Smith v Attorney General of Canada, in the District
of Montreal, Court file no. 500-06-000812-160, is proposed to be incorporated in this proposed
class action by way of the proposed subclass. The Quebec proposed class action deals with
similar subject matter, the boarding home program. However, because it also raises common
questions of civil law that are not shared by all of the proposed class members from common law

jurisdiction provinces, the proposed subclass has been identified;
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AND UPON considering the certification conditions that must be met and, the matters to

be considered as set out in Rule 334.16;

AND UPON being satisfied that thisis an appropriate proceeding for certification as a

class action on the proposed terms;

THIS COURT ORDERS that:

1. Thisactionis certified as a class proceeding against the Defendant, Her Mgjesty

the Queen in Right of Canada;

2. Theclassesin this proceeding are defined as follows:

(8) Primary Class means persons who were placed by the Government of
Canadain private homes for the purpose of attending school, excluding
placements made for the purpose of attending a post-secondary
educational institution;

(b) Family Class means all persons who have a derivative claim in accordance
with applicable family law legislation arising from afamily relationship
with amember of the Primary Class,

The Primary Class and the Family Class and their members are collectively

described as the “Class” or “Class Members”;

3. A subclassin this proceeding, in which subclass members are Class Members but
are separately represented, is defined as follows:

(a) Quebec Subclass means Class Members resident in Quebec at the time of
their placement by Canada in such private homes,

4. Thefollowing persons are appointed as Representative Plaintiffs for the Class:
() Reginald Percival,

(b) Allan Medrick McKay;
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(c) lonaTeenaMcKay; and

(d) Lorna Watts

5. Thefollowing person is appointed as the Representative Plaintiff in the Quebec
Subclass:

(&) Kenneth Weistche

6. Klein LawyersLLP isappointed as Class Counsdl;

7. Dionne Schulze S.E.N.C. is appointed as Quebec Subclass Counsdl;

8. Thefollowing common questions of fact or law in this proceeding are certified for
both the Class and the Quebec Subclass:
(a) Did Canada owe duties to Class Members as alleged in the Statement of
Clam?

(b) If the answer to (@) is yes, did Canada breach any of those duties?

9. Therdlief sought by the Classis as set out in the Statement of Claim;

10. The parties shall, as a part of ajoint litigation plan, specify the time and manner
for Class Membersto opt out of the Class proceeding, and shall bring an informal
motion seeking to amend this Order to reflect the opt out provisions, all pursuant
to Rules 334.17(1)(f) and 334.19. Should the parties fail to reach an agreement, a

formal motion shall be brought in writing for determination by the Court;
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11. No costs are payable on this Motion for certification, in accordance with Rule

334.39.

“Cecily Y. Strickland”

Judge
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Date: [Date of Order]
Court File No.: T-1417-18

Vancouver, British Columbia , 2023

PRESENT: TheHonourable Justice Pame

CERTIFIED CLASS PROCEEDING

BETWEEN:
REGINALD PERCIVAL, ALLAN MEDRICK MCKAY,
IONA TEENA MCKAY and LORNA WATTS
Plaintiffs
and

HISMAJESTY THE KING
Defendant

Brought pursuant to the Federal Courts Rules, SOR/98-106

ORDER

UPON HEARING THE MOTION made by the Plaintiffs, on consent, for an order pursuant to
Rule 334.29 of the Federal Courts Rules approving a settlement agreement (the “Settlement

Agreement”) and upon hearing counsel for the parties,

THIS COURT ORDERS that:

1. The Settlement Agreement which is attached to this order as Schedule “A” is hereby

approved as fair and reasonable and in the best interests of class members as a whole.

2. [name] is hereby appointed as the Claims Administrator for the Settlement Agreement.

3. Each Primary Class Member or their Estate Executor or Personal Representative who has
not opted out of the Class Action on or before the expiry of the Opt Out Period (hereinafter
“Primary Class Releasors”) has fully, finally and forever released Canada, her servants, agents,

officers and employees, from any and all actions, causes of action, common law, Quebec civil law



and statutory liabilities, contracts, claims, and demands of every nature or kind available, asserted
or which could have been asserted whether known or unknown including for damages,
contribution, indemnity, costs, expenses, and interest which any such Primary Class Releasor ever
had, now has, or may hereafter have, directly or indirectly, arising from or in any way relating to
or by way of any subrogated or assigned right or otherwise in relation to the individual claims
relating to Reginald Percival et al v. His Majesty the King (T-1417-18), and this release includes
any such claim made or that could have been made in any proceeding, whether asserted directly
by the Primary Class Releasor or by any other person, group, or legal entity on behalf of or as

representative for the Primary Class Releasor.

4. For greater certainty, Primary Class Releasors are deemed to agree that if they make any
claim or demand or take any actions or proceedings against another person or persons in which
any claim could arise against Canada for damages or contribution or indemnity and/or other relief
over, whether by statute or the common law, Quebec civil law in relation to the individual claims
under Reginald Percival et al v. His Majesty the King (T-1417-18), the Primary Class Releasor

will expressly limit those claims so as to exclude any portion of Canada's responsibility.

5. Upon a final determination of an Application made under and in accordance with the
Claims Process, Primary Class Releasors are also deemed to agree to release the Parties, Class
Counsel, Quebec Subclass Counsel and counsel for Canada, the Claims Administrator, and the
Independent Reviewer with respect to any claims that arise or could arise out of the application of
the Claims Process, including but not limited to the sufficiency of the compensation received.
Primary Class Releasors are not deemed to release any claim arising from the preparation of their
individual Applications as against the lawyer or lawyers retained to assist them in the preparation

of the Application.

6. Each Family Class Member who has not opted out of the Class Action on or before the
expiry of the Opt Out Period (“Family Class Releasors™) has fully, finally and forever released
Canada, her servants, agents, officers and employees, from any and all actions, causes of action,
common law, Quebec civil law and statutory liabilities, contracts, claims, and demands of every

nature or kind available, asserted or which could have been asserted whether known or unknown



including for damages, contribution, indemnity, costs, expenses, and interest which any such
Family Class Releasor ever had, now has, or may hereafter have, directly or indirectly, arising
from or in any way relating to or by way of any subrogated or assigned right or otherwise in relation
to the individual claims under Reginald Percival et al v. His Majesty the King (T-1417-18), and
this release includes any such claim made or that could have been made in any proceeding, whether
asserted directly by the Family Class Releasor or by any other person, group, or legal entity on

behalf of or as representative for the Family Class Releasor.

7. For greater certainty, Family Class Releasors are deemed to agree that if they make any
claim or demand or take any actions or proceedings against another person or persons in which
any claim could arise against Canada for damages or contribution or indemnity and/or other relief
over, whether by statute, the common law, or Quebec civil law, in relation to the individual claims
under Reginald Percival et al v. His Majesty the King (T-1417-18), the Family Class Releasor will

expressly limit those claims so as to exclude any portion of Canada's responsibility.

Judge
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