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Date: __________________ Name: __________________________ Member #: __________

Instructions:
1. Please read each question carefully.
2. Please answer each question. If you have any questions about this survey, please feel
free to contact Nuala Robinson, MRP Coordinator, at the Band Administration office
(519-534-1689) or cell (519-379-8414) by email at mrpcoordinator@nawash.ca.
3. Please provide any other comments or suggestions you may have on the last page.
4. Completed surveys may be dropped off at the Band Administration Office for Nuala
Robinson, MRP Coordinator.

Background
Section 20 of the Family Homes on Reserves and Matrimonial Interests or Rights Act (Canada) provides
details on issues which the court must consider in granting exclusive occupation of the family home and
outlines some of the items that an order may include. There may be conditions and a time limit imposed
by the court. Section 21 outlines particulars to be considered when a spouse or partner dies, and what
may be ordered by the courts. A grant of exclusive occupation does not change who holds a right or
interest in or to the family home. Sections 20 to 27 are attached as Appendix C.
Exclusive Occupation Orders – Right to Reside in the Home
These orders may be for a short or long period of time. It could allow for one of the spouses to occupy the
home on-reserve after a breakup or death.

20. (a) Do you want to grant a non-member spouse a right to reside in the matrimonial home
(exclusive occupancy) if there is a breakdown in the relationship?
 Yes

 No

 Yes, by an agreement with the First Nation

20. (b) If yes, how long should they be able to reside in the matrimonial home?
 2 months

 6 months

 Longer _________________

 As required as a guardian of band member children
20. (c) How will this right to reside be secured?
 Band Council Resolution (agreement, residency)

 By court order

21. In the event of a relationship breakdown, do you agree that the spouse that wins exclusive
occupancy of the matrimonial home should be the person that pays the mortgage, rent, or lease
on that property during that time?
 Yes

 No

22. Should the fact that there are band member children in the home be an important factor when
determining which spouse stays in the home and for how long?
 Yes

 No
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Exclusive Occupation Orders – Right to Reside in the Home
These orders may be for a short or long period of time. It could allow for one of the spouses to occupy the
home on-reserve after a breakup or death.

23. What other factors should be considered when deciding on requests for exclusive occupation
orders? Check all that apply.
 Best interests of the child(ren)
 Interests of elderly occupying in the home
 Terms of agreement between spouses
 Financial situation(s)
 Collective interests of First Nation (council input)
 Medical issues of applicant(s)
 History of family violence or abuse
 Other: ______________________________________________________________
24. What if the non-member wants to allow other people to live in the home while the exclusive
occupation order is in effect?
 Other people may reside by First Nation agreement
 Other people may reside according to Residency protocol/policy/law

Comments/Suggestions

Thank you for your time!
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APPENDIX C
SECTIONS 20–21:

EXCLUSIVE OCCUPATION ORDER

20.
(1) A court may order that exclusive occupation of and reasonable access to the family home be
given to a spouse or common-law partner – whether or not the person is a First Nation member or an
Indian. The court may attach conditions to and limit the time of the order.
(2) The court may make a temporary exclusive occupation order, before deciding whether to
make the main order under s. 20(1).
(1) The court must consider the following when making an exclusive occupation
(a)

the best interests of any children who normally live in the family home,
including a child's interest in maintaining a connection with their First Nation;

(b)

the terms of any agreement between the spouses or common-law partners;

(c)

the collective interests of First Nation members in their reserve(s) and the
views of the council regarding the cultural, social and legal context;

(d)

how long the applicant has lived on the reserve;

(e)

the financial situation and the medical condition of the spouses or commonlaw partners;

(f)

the availability of other suitable housing on the reserve;

(g)

any existing order related to the breakdown of the conjugal relationship;

(h)

any family violence;

(i)

any psychological abuse by one of the spouses or common-law partners
against the other, any child in their care, or any other family member who
normally lives in the family home;

(j)

any exceptional circumstances that justify removing someone else from the
family home (e.g. family violence, psychological abuse);

(k)

the interests of any elderly person or disabled person who normally lives in the
family home and who is cared for by either spouse or common-law partner;

(l)

whether someone else holds a right or interest in or to the family home; and

(m)

the views given by any other person the court allows.

(4) The order may:
(a)

require any person to leave the family home and not come back;

(b)

require the other spouse or common-law partner to preserve the family home
until they leave;

(c)

direct the applicant to pay the other spouse or common-law partner for the
cost of other housing; and
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(d)

requiring either spouse or common-law partner to pay costs for repair and
maintenance of the family home and other related costs.

(5) When the court makes the exclusive occupation order under this section, any previous
order made under ss. 16-18 is revoked, unless the court says otherwise.
(6) If the situation changes significantly, any party or person named in the order, or who holds
a right or interest in or to the family home, may apply to the court to have the order changed or
revoked. The court will then confirm, change or revoke the order.
(7) Anyone who applies for an order under this section must quickly send a copy of it to
• any adult who is being asked to leave the family home,
• any person who holds a right or interest in or to the family home, and
• any other person specified in the court’s rules.
21.
(1) If a spouse or common-law partner dies, the survivor can apply to the court for exclusive
occupation. This includes survivors who are not members or Indians. The court may order that the
survivor get exclusive occupation of and reasonable access to the family home, subject to the
conditions and time specified by the court.
(2) The court may make a temporary exclusive occupation order, before deciding whether to
make the main order under s.21(1).
(3) The court must consider the following when making an exclusive occupation order:
(a)

the best interests of any children who normally live in the family home,
including a child's interest in maintaining a connection with their First Nation;

(b)

the terms of the will;

(c)

the terms of any agreement between the spouses or common-law partners;

(d)

the collective interests of First Nation members in their reserve(s) and the
views of the council regarding the cultural, social and legal context;

(e)

the medical condition of the survivor;

(d)

how long the survivor has lived on the reserve;

(g)

whether the family home is the only property of significant value in the estate;

(h)

the interests or rights of any other person in or to the family home;

(i)

the interests of any elderly person or disabled person who normally lives in the
family home and who is cared for by either spouse or common-law partner;

(j)

any exceptional circumstances that justify removing someone else from the
family home (e.g. family violence, psychological abuse); and

(k)

the views given by any other person the court allows.

(4) The order may require:
(a)

the survivor to preserve the condition of the family home;

(b)

any person to leave the family home and not come back; and

(c)

the executor or administrator handling the estate or a person with an interest
or right in or to the family home to pay for the costs of the repair and
maintenance of the family home and other related liabilities.
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(5) The survivor must quickly notify the other parties about the order. However, a peace officer
must give a copy of the order to those persons if the court directs.
(6) If the situation changes significantly, any party or person named in the order, or who holds
of a right or interest in or to the family home, may apply to the court to have it changed or revoked.
The court will then confirm, vary or revoke the order.
(7) Anyone who applies for the order must quickly send a copy of the court application to
• the executor or administrator handling the estate, if known to the applicant,
• the Minister,
• any adult who is being asked to leave the family home,
• any person who holds a right or interest in or to the family home, and
• any other person specified in the court’s rules.

SECTIONS 22–27:

OTHER PROVISIONS

22.
A court has authority to decide that family violence has occurred regardless of any criminal
proceeding.
23.

An exclusive occupation order [ss. 16-18, 20 or 21] does not
• change who holds a right or interest in or to the family home,
• prevent an executor or administrator handling the estate from transferring the right or
interest to a beneficiary, or
• prevent a court from ordering the transfer of the right or interest [ss. 31 or 36].

24.
The person who got an order under ss. 17, 18 or 20 must quickly give notice of the order to
anyone named in the order. However, a peace officer must give a copy of the order to those persons if
the court directs.
25.
The family home includes all the adjacent land necessary to use and enjoy it, if the family home
was allotted under s. 20 if the Indian Act. [See: ss. 16, 20 and 21]
26.
A spouse, common-law partner or survivor who gets an exclusive occupation (ss.16-18, 20 or
21) is bound by any lease given to another, during the order.
27.
Any person who disobeys an order under ss. 16-19, s. 20(4)(a) or s. 21(4)(b) is guilty of an
offence punishable on summary conviction and is liable
(a)

for a first offence, to a maximum fine of $2,000 or to imprisonment for a
maximum term of three months, or to both; or

(b)

for a subsequent offence, to a maximum fine of $5,000 or to imprisonment for a
maximum term of one year, or to both.

