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---  Upon commencing at 10:02 a. m

THE COURT: Pl ease go ahead.
Ms. Pelletier.

MS. PELLETIER.  Thank you, Your
Honour, before we call the next witness | have
three quick prelimnary matters.

THE COURT: Al right.

MB. PELLETIER First, |'mjoined by
my col |l eague Chris Evans. | will be conducting
the exam nation in-chief of Dr. Hi nderaker, but
with the Court's permssion |'l]l |eave any
re-exam nation, to the extent there is any, to
M. Evans.

THE COURT: That's fi ne.

M5. PELLETIER  Thank you.

Secondly a quick pleadings matter.

Par agraph 22 of the Anended anended Statenent of
Claim states that:
"The terns of the Royal

Procl amati on were explained to

representatives of SON and to ot her

Aboriginal Nations at the Treaty of

Ni agara in 1764 and at other tines and

pl aces. "

So for the record, Your Honour, we are
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10: 01: 41 1 no | onger pursuing the argunent that the Royal
10:01: 44 2 Procl amati on was read out at the Congress of

10: 01: 48 3 Ni agara, but, to be clear, we do intend to

10: 01: 52 4 argue, as set out in our pleadings statenent,

10: 01: 52 5 the spirit and intent of the Royal Proclamation
10: 01 55 6 was reflected in the Treaty of Ni agara.

10: 01: 57 7 THE COURT: So you're withdrawi ng the
10: 01 58 8 suggestion that it was read out |oud?

10: 02: 01 9 M5. PELLETIER: That's correct.

10: 02: 02 10 THE COURT: Al right. Just give ne a
10: 02: 03 11 moment. |s that the version of the Anended

10: 02: 11 12 Statenent of Claimthat appears in the

10: 02: 13 13 suppl enentary trial record, counsel?

10: 02: 18 14 MS. PELLETIER  Yes.

10: 02: 55 15 THE COURT: You said there were three
10: 02: 57 16 matters.

10: 02: 58 17 M5. PELLETIER  Yes, the final note,
10: 02: 59 18 Your Honour, is we've prepared a roadmap of our
10: 03: 01 19 exam nation of Dr. Hinderaker. And, with your
10: 03: 05 20 perm ssion, | propose to hand up a copy in the
10: 03: 07 21 hopes you will find it hel pful and, of course,

10: 03; 07 22 with the understanding that it is not intended
10: 03: 09 23 to be used as evidence. |'ve provided a copy to
10: 03: 13 24 nmy friends.

10: 03: 14 25 THE COURT: Any objection? No.
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10: 03: 16 1 That's fine. |[If you have two copies pl ease give
10: 03: 18 2 themto M. Registrar.

10: 03: 37 3 Now before you begin | repeat, as |

10: 03: 40 4 have said with other expert w tnesses, that

10: 03 42 5 there is an agreenent, based upon the reports,
10: 03 46 6 and perhaps m nor exceptions that we'll get to
10: 03: 49 7 inthis trial, but the reports are being marked
10: 03: 52 8 as evidence; and because of that, exam ning

10: 03: 58 9 counsel is conducting what | call a "highlights
10: 04: 01 10 exam nation" rather than a conprehensive

10: 04: 04 11 exam nati on.

10: 04: 04 12 | know wi th Professor Hi nderaker that
10: 04: 07 13 there are in fact three reports. And | assune,
10: 04: 11 14 although I will check now, that all three of

10: 04: 13 15 | themw Il now be marked as evidence. |Is that

10: 04: 15 16 correct? GCkay. Al right.

10: 04: 18 17 Wiy don't we do that first, counsel,
10: 04: 20 18 bef ore we begi n?

10: 04: 22 19 MS. PELLETIER  Sure. Geat.

10: 04: 23 20 THE COURT: M. Registrar.

10: 04: 26 21 THE REGQ STRAR  Yes, Your Honour.

10: 04; 33 22 THE COURT: | think it's probably best
10: 04: 34 23 to give each of themtheir own exhibit nunber.
10: 04: 37 24 So I'lIl ask counsel to identify each report one
10: 04: 40 25 at a tinme by sone uni que description, and then

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

The Chippewas of Saugeen First Nation et al v. Attorney General Of Canada et al
DAY 19/VOL 19 on June 10, 2019

Page 1547
10: 04: 45 1 we'll go through them and give each of them

10: 04: 48 2 | their own nunber.

10: 04: 49 3 Pl ease go ahead, counsel.

10: 04: 51 4 M5. PELLETIER  Sure. So

10: 04 51 5 Dr. H nderaker's nmain report is docunent SC0043.
10: 04 57 6 And | woul d propose that that be marked as an
10: 04: 59 7 exhibit with the title "H nderaker Miin Report."”
10: 05: 06 8 THE REG STRAR:  Exhi bit nunber 4017.
10: 05: 09 9 EXH BIT NO 4017: Hi nderaker main

10: 05: 11 10 report.

10: 05: 14 11 M5. PELLETI ER:  Your Honour, we al so
10: 05: 15 12 have errata for the main report. Wuld it be
10: 05: 18 13 appropriate to file that as an exhibit now?

10: 05: 22 14 THE COURT: Yes, let's do that next.
10: 05: 24 15 | take it that's also on consent? Yes. |f you
10: 05: 27 16 could hand up two copies of the errata, | see
10: 05: 31 17 It's described as an addendumto the index

10: 05: 33 18 citations of Exhibit 417.

10: 05: 38 19 M5. PELLETIER: We al so have t hat

10: 05: 39 20 | filed in the witten database, Your Honour,

10: 05: 41 21 SC0229.

10: 05: 45 22 THE COURT: | don't have -- all right.
10: 05: 47 23 | can use the electronic version for that. That
10: 05: 52 24 | woul d be the next exhibit.

10: 05: 56 25 THE REQ STRAR:  Exhibit No. 4018.
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10: 05: 57 1 EXH BIT NO 4018: Addendumto the
10: 06: 00 2 I ndex citations of Exhibit 417.

10: 06: 00 3 Docunent SC0229.

10: 06: 01 4 THE COURT: Ckay.

10: 06: 12 5 M5. PELLETIER  And the next report,
10: 06: 14 6 suppl enentary report 1, is SC0625. And | would
10: 06: 20 7 propose that that be nmarked as an exhibit with
10: 06: 23 8 the title "H nderaker Supplenentary Report 1".
10: 06: 35 9 THE COURT: So the supplenentary

10: 06: 37 10 report nunber 1 will be the next exhibit,

10: 06: 40 11 M. Registrar.

10: 06: 42 12 THE REA STRAR: Can you repeat the
10: 06: 42 13 docunent nunber ?

10: 06: 44 14 MS. PELLETIER  SC0625.

10: 06: 51 15 THE REA STRAR:  Exhibit No. 4019.

10: 06: 53 16 EXH BI T NO 4019: Hi nderaker

10: 06: 55 17 Suppl enmentary Report 1. Docunent

10: 06: 55 18 SC0625.

10: 06: 56 19 M5. PELLETIER: Then finally we have
10: 06: 58 20 | docunment nunber SC0626, which is

10: 07: 03 21 Dr. Hi nderaker's supplenentary report nunber 2,
10: 07 06 22 and | woul d propose that that be nmarked as the
10: 07: 08 23 next exhibit with the title "H nderaker

10: 07: 12 24 Suppl enentary Report 2."

10: 07: 13 25 THE COURT: M. Registrar?
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(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

The Chippewas of Saugeen First Nation et al v. Attorney General Of Canada et al
DAY 19/VOL 19 on June 10, 2019

Page 1549
10: 07: 17 1 THE REG STRAR:  Exhi bit 4020.

10: 07: 24 2 EXH BI T NO 4020: Hi nderaker

10: 07: 24 3 Suppl enentary Report 2, SC026.

10: 07: 26 4 THE COURT: And we're going to also

10: 07: 27 5 mark, M. Registrar, the one page outline that
10: 07: 31 6 was just handed to ne called "Road map of

10: 07: 37 7 exam nation in-chief of Dr. H nderaker" as a

10: 07: 39 8 lettered exhibit, and it may be that counsel has
10: 07 43 9 to provide you with the image, but for now can |
10:07: 44 10 | just get the letter?

10: 07: 48 11 THE REA STRAR:  Exhibit D(1) as in

10: 07: 51 12 Davi d.

10:07:52 13 EXH BIT NO. D(1): Road nap of

10: 07: 56 14 exam nation in-chief of

10: 07: 56 15 Dr. Hi nder aker.

10: 08: 17 16 THE COURT: Pl ease go ahead.

10: 08: 19 17 M5. PELLETIER: | would Iike to call
10: 08: 19 18 the next witness for the plaintiffs,

10: 08: 22 19 Dr. Hi nderaker.

10: 08: 34 20 THE REA STRAR:  Good norning, sir.

10: 08: 36 21 THE W TNESS: Mor ni ng.

10: 08; 37 22 THE REA STRAR  Wul d you like to nake
10: 08: 38 23 an oath on the holy book or nake a sol emn

10: 08: 40 24 | affirmation to tell the truth?

10: 08: 43 25 THE WTNESS: | will swear on the Holy
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book.

THE REA STRAR. Can you state and
spell your first and |last nanme for the record.

THE WTNESS: M nane is Eric
H nderaker E RI1-C, HI-NDE-RA-K-E-R

ERI C H NDERAKER:  SWORN.

EXAM NATI ON | N-CH EF BY Ms. PELLETI ER:

Q Good norning, Dr. Hi nderaker

A Good nor ni ng.

Q Your Honour, |I'mgoing to bring
up docunment SC0628. Apol ogies, we appear to be
havi ng i ssues with the main screen.

THE COURT: Has this been marked yet,

counsel ?

M5. PELLETIER Entered as an exhibit?
No.

THE COURT: That's all right. Just
checki ng.

BY MS. PELLETI ER

Q And Dr. Hinderaker you can
confirmthat this is your curriculumvitae?

A Yes, it is.

Q Your Honour, could we have this
mar ked as the next exhibit?

THE COURT: Yes.
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THE REA STRAR: Exhibit No. 4021

EXH BIT NO 4021: Curriculumyvitae of

Dr. Eric Hinderaker.

M5. PELLETIER  Your Honour, it's our
under standi ng that the defendants consent to
Dr. Hi nderaker's proposed qualifications so |
will only go through his key qualifications
t oday.

BY M5. PELLETI ER

Q So, Dr. Hinderaker, in 1991 you
obtained a Ph.D. in history fromthe University
of Harvard?

A That's correct.

Q And you have been a professor at
the University of Utah, Departnent of Hi story,
since 19917

A Yes.

Q And | ast year the professor naned
you a di stingui shed professor, is that correct?
A The university naned ne

di sti ngui shed professor, correct.

THE COURT: Sir, you have to speak up.
And if you pull your chair closer to the
m crophone that will help too.

THE W TNESS: s this better?
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THE COURT: Only a little bit better.

Pretend you have a cl assroom of 205.
THE WTNESS: Al right. | can do
t hat .
BY Ms. PELLETI ER
Q So, for the record, | wll read
the definition of the term "distingui shed
prof essor" from pages 6-7 of the University of
Ut ah policy 6-300, provision 18.
It reads:
"The rank of Di stinguished
Professor is reserved for selected
I ndi vi dual s whose achi evenents
exenplify the highest goals of
schol arshi p, as denonstrated by
recognition accorded to them from
their peers with national and
I nternational stature, and whose
record includes evidence of a high
dedi cation to teachi ng as denonstrat ed
by recognition accorded to them by
students and or coll eagues. Except in
unusual situations, only one
di sti ngui shed professor in the

university may be appointed in a
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10:11: 35 1 singl e academ c year."

10:11: 38 2 And on your page of the

10:11: 39 3 University of Uah website you give
10:11: 41 4 the follow ng research statenent:

10:11: 44 5 "I ama scholar of early

10: 11 45 6 Angl o- Anerica with particul ar interest
10: 11: 47 7 I n conparative col oni zati on,

10: 11: 48 8 Eur opean-Indian rel ati ons and the

10:11: 52 9 nature of early nodern enpires.”

10: 11: 55 10 Yes?

10: 11: 55 11 A Yes.

10: 11: 56 12 Q And your Ph.D. dissertation was
10: 11: 57 13 titled "The Creation of the Anerican Frontier,
10: 12: 00 14 Eur opeans and Indians in the Onio River Valley
10: 12: 03 15 | 1673 to 1800"?

10: 12: 05 16 A That's correct.

10: 12: 06 17 Q And how does it relate to the
10:12: 07 18 subject matter of your reports in this case?
10:12: 10 19 A The research that | did for that
10:12:12 20 proj ect and subsequently for the book that

10: 12: 15 21 derived fromit, "Elusive Enpires," involved ne
10: 12: 19 22 in materials generated especially about the

10:12: 25 23 British and French enpires throughout the course
10: 12; 27 24 of the 18th century, as they related to

10: 12: 30 25 relations with First Nations peoples of the
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10:12: 34 1 west, broadly speaking, the Chio valley, the

10: 12: 39 2 G eat Lakes.

10: 12: 40 3 Q And why were you interested in
10:12: 41 4 the Chio River Valley specifically?

10: 12: 44 5 A It was a zone of conpetition

10: 12: 46 6 between the two enpires in the course of the
10:12: 48 7 18th century, and also was the first focus of
10:12: 54 8 U.S. expansion after the American Revol ution.

10: 12; 57 9 So it was a useful place to conpare their

10: 13: 02 10 various efforts to get a handle on that

10: 13: 04 11 territory.

10: 13: 05 12 Q And to what extent does your

10: 13: 06 13 know edge about the Chio River First Nations

10: 13: 09 14 | apply to the Geat Lakes First Nations, wit

10: 13: 10 15 | ar ge?

10:13: 13 16 A. It applies very closely. There
10:13: 17 17 were close relationships anong Chio River Valley
10: 13: 22 18 Nations and the Nations of the G eat Lakes; and
10: 13: 25 19 | there was a fair anmount of traffic, human

10: 13: 29 20 traffic back and forth between those regions;
10:13: 31 21 and in terns of policy they were also, in many
10: 13: 35 22 ways, a unified zone of both French and British
10: 13: 39 23 activity in the 18th century.

10: 13: 41 24 Q Excel | ent.

10: 13: 42 25 |'"mjust going to the book section of
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10: 13: 45 1 your CV at -- starting at the bottom of page 1.
10: 13: 51 2 So in 1997 you noted -- you nade your
10: 13: 54 3 di ssertation into a book titled "Elusive

10: 14: 06 4 Enpires: Constructing Colonialismin the Chio
10: 14:10 5 | Vvalley, 1673-1800", and then in 2003 you

10: 14: 14 6 co-authored a book titled, "At the Edge of

10: 14: 17 7 Enpire: The Backcountry in British North

10: 14: 20 8 Anmerica", and you are currently working on a

10: 14: 23 9 book entitled "The Anmericas in the Early Mdern
10: 14: 27 10 Era: Oigins to I ndependence and Revol ution".
10: 14: 30 11 A Yes.

10: 14: 31 12 Q And how do these books relate to
10: 14: 33 13 the subject matter of your reports?

10: 14: 35 14 A. Both "At the Edge of Enpire" and
10: 14 37 15 “"The Anericas in the Early Modern Era" survey
10: 14: 41 16 broadly the efforts of European enpires, and

10: 14: 45 17 especially of Geat Britain, to devel op policies
10: 14: 50 18 relating to First Nations peoples and al so deal
10: 14: 53 19 Wi th the responses that First Nations peoples
10: 14: 57 20 made to those efforts.

10: 14: 59 21 Q Excel | ent.

10: 15: 01 22 |'' mgoing to page 3 of your CV. You
10: 15: 07 23 | see here a list of a total of 19 articles,

10: 15: 09 24 essays, and review essays all identify you in
10:15: 13 25 particular. [In 2012 an article titled,
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10: 15: 15 1 "“Angl o- Anerindian Relations in the Anericas,"” in
10: 15: 22 2 2007 an article titled, "Declaring |Independence:
10: 15: 24 3 | The Chio Indians in the Seven Years' War", in

10: 15: 29 4 2001 a chapter in the book "The Sixty Years' Wr
10: 15: 31 5 of the Great Lakes" titled "Liberty and Power in
10: 15: 35 6 the A d Northwest, 1763-1800", in 2000 a book

10: 15: 40 7 chapter titled "The Amerindi an Popul ation in

10: 15: 45 8 1763", in 1996 19 entries in "The Col onial Wars
10: 15: 49 9 of North Anerica, 1512-1763: An Encycl opedi a".
10: 15: 54 10 Are these publications related to the subject

10: 15: 58 11 matters of your report, Dr. Hi nderaker?

10: 16: 00 12 A. They are. They all relate to

10: 16: 02 13 rel ati ons between Europeans and Native Anericans
10: 16: 05 14 in the era of the Seven Years' War and the --

10: 16: 10 15 nore generally, and they all reflect ny

10: 16: 16 16 engagenent with prinmary and secondary source

10: 16: 19 17 materials in that area.

10: 16: 20 18 Q Thank you.

10: 16: 22 19 MS. PELLETI ER  Your Honour, |'m

10: 16: 22 20 bri ngi ng up docunent SC0627, which is

10: 16: 26 21 Dr. Hi nderaker's proposed expert qualification.
10: 16: 38 22 So, your Honour, | would ask that

10: 16: 39 23 Dr. Hinderaker be tendered as foll ows:

10: 16: 41 24 Historian with expertise in the relations

10: 16: 44 25 between the British and First Nations in the
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10: 16: 46 1 18t h century, and capable of giving opinion

10: 16: 49 2 evi dence on: nunber 1, British practice with

10: 16: 52 3 respect to issues associated wth the

10: 16: 55 4 | territorial expansion of the American col onies;
10: 16 57 5 nunber 2, the events leading up to the Seven
10:17: 00 6 Years' War in North Anerica and the war itself;
10:17: 03 7 nunmber 3, the Detroit treaty; nunber 4,

10: 17: 06 8 Pontiac's War; 5, the Royal Proclamation; and
10:17: 11 9 si xth, the N agara Congress.

10:17: 14 10 THE COURT: M only question, counsel,
10:17:15 11 and it may be that we can ask this w tness

10:17: 18 12 anot her question or two, is | haven't heard

10:17: 20 13 anyt hing from hi mabout, which | would concl ude
10: 17: 22 14 he has expertise about, the Royal Proclanation
10:17: 26 15 of 1763, if that is intended to refer to the
10:17: 30 16 maki ng of it which took place in Geat Britain,
10:17: 32 17 as we now know. Perhaps you can ask him sone
10:17: 35 18 questions. | know there's no objection.

10: 17: 38 19 MS. PELLETIER  Sure.

10: 17: 38 20 BY M5. PELLETI ER

10: 17: 39 21 Q Dr. Hi nderaker, would you like to
10: 17: 40 22 say a little bit about your experience and

10:17: 41 23 expertise with respect to the Royal Proclanation
10: 17: 45 24 Itsel f?

10: 17: 46 25 A Yeah, 1'd be happy to. | think
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10: 17: 47 1 that actually nuch of my work in "El usive

10: 17: 50 2 Enpires” and in other research projects dealt

10: 17: 55 3 with the kind of interplay between policynaking
10: 18: 00 4 in Geat Britain and on-the-ground conditions in
10: 18: 05 5 North Anerica. And so, in fact, | have | ooked
10: 18: 11 6 extensively into the background of the Royal
10:18: 13 7 Procl amati on and drafting of the Royal

10: 18: 16 8 Procl amati on and so on, as well as attending to
10:18: 20 9 the ways in which it was received and

10:18: 22 10 interpreted in North Aneri ca.

10: 18: 37 11 THE COURT: Al right, that's

10:18: 38 12 sati sfactory, counsel. | accept the tender,

10: 18: 40 13 | which will be marked as the next lettered

10: 18: 42 14 exhibit. M. Registrar.

10: 18: 45 15 THE WTNESS: Letter exhibited D(2).

10: 05: 09 16 EXH BIT NO [X2): Tender of expertise
10: 05: 11 17 of Dr. Hi nderaker.

10: 18: 57 18 BY MS. PELLETI ER

10: 18: 58 19 Q Dr. Hi nderaker, before we begin |
10: 18: 59 20 want to nake sure you have copi es of your

10: 19: 02 21 reports wth you?

10: 19: 03 22 A Yes, | do.

10:19: 04 23 Q Excellent. So we will be talking
10: 19: 06 24 about events in different places in and around
10: 19: 08 25 the G eat Lakes. To start |I'mgoing to ask you
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10:19: 10 1 to set the scene of where the key players were
10: 19: 13 2 | ocated around 1763.

10:19: 15 3 So behind you -- and I'lIl ask to have
10: 19: 18 4 docunent SC0621 pulled up. And behind you,

10: 19: 23 5 Dr. Hi nderaker, you have a bl own-up version of
10:19: 25 6 t hat docunent.

10: 19: 26 7 Do you recognize it, firstly?

10: 19: 28 8 A Yes, | do.

10: 19: 29 9 Q And what does it show?

10: 19: 30 10 A It is a map of -- a satellite

10: 19: 33 11 I mge of the northeastern quadrant of North

10: 19: 37 12 | Arerica that centers on the G eat Lakes.

10: 19: 40 13 Q G eat.

10:19: 40 14 M5. PELLETIER:  Your Honour, 1'd ask
10:19: 41 15 | that this be entered as the next lettered

10:19: 44 16 exhi bit pl ease.

10:19: 51 17 THE COURT: M. Registrar. There's no
10: 19: 52 18 obj ecti on?

10: 19: 54 19 THE W TNESS: Lettered Exhibit E(1).
10: 20: 01 20 EXH BIT NO E(1): Satellite inage of
10: 20: 02 21 the northeastern quadrant of North

10: 20: 02 22 America that centers on the G eat

10: 20: 02 23 Lakes.

10: 20: 03 24 BY M5. PELLETI ER

10: 20: 03 25 Q Dr. Hi nderaker, |I'mgoing to ask
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10: 20: 04 1 you to mark a nunber of areas on the map, and
10: 20: 06 2 for the record these are rough and ready

10: 20: 08 3 approxi mati ons drawn by hand. So if we could
10: 20: 13 4 begi n by asking you to please circle the areas
10: 20: 14 5 occupi ed by the Anishinaabek around 1763 and

10: 20: 19 6 then mark themwith an "A".

10: 20: 21 7 A. (Wtness marking the nmap.)

10: 20: 43 8 Q And woul d that have incl uded

10: 20: 44 9 SON' s territory?

10: 20: 45 10 A Yes.

10: 20: 49 11 Q And in your main report you refer
10: 20: 50 12 to the Iroquois, who are al so known as the

10: 20: 53 13 Haudenosaunee or Six Nations. |f you could

10: 20: 56 14 pl ease circle the areas they occupied around

10: 21: 01 15 1763 and mark themw th an "I".

10: 21: 04 16 A. (Wtness marking the nmap.)

10: 21: 08 17 Q You also refer to the Chio River
10: 21: 10 18 Val | ey I ndians, who include the Del awares and
10:21: 13 19 the Shawnees. Please circle the areas they

10: 21: 17 20 occupi ed around 1763 and mark themw th an "O'.
10: 21: 20 21 A (Wtness marking the map.)

10: 21 23 22 Q And in your main report you refer
10:21: 24 23 to events involving the G eat Lakes First

10: 21 28 24 Nations collectively. Broadly speaking, what

10: 21: 30 25 First Nations are you referring to?
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10: 21: 35 1 A I n tal king about the G eat Lakes'
10: 21: 38 2 First Nations |I'mtal king about, you know,

10: 21: 40 3 pretty wide array of comunities dom nated by
10: 21: 47 4 Ani shi naabek peopl es, but including other

10: 21: 49 5 peopl es as well, including Hurons and Wandots
10: 21: 53 6 at Detroit and M am, Piankashaw, Qui atanon

10: 21: 59 7 Indians. Illinois Indians cone into the --

10: 22: 02 8 al t hough they're geographically separate from
10: 22: 05 9 the Great Lakes, cone into play in relations

10: 22: 08 10 with Geat Lakes Indians. But, in general, |I'm
10:22: 11 11 tal ki ng predom nantly about Ani shi naabek

10:22: 14 12 peopl es.

10: 22: 15 13 Q Thank you. |'mjust going to get
10: 22: 16 14 you to mark the map again. |In your main report
10: 22: 18 15 you state that:

10:22: 19 16 "In 1763 the British were just

10: 22: 22 17 starting to settle west of the

10: 22: 22 18 Appal achi an Mountains. "

10: 22: 26 19 |'d ask you to please draw a |ine

10: 22: 28 20 along the fault line of the Appal achi ans and

10: 22: 32 21 | shade in the area where the British had settl ed
10: 22: 35 22 and please mark themwith a "B".

10: 22: 52 23 A. (Wtness marking the nmap.)

10: 22: 52 24 Q In your main report you say that:
10: 22: 54 25 “"France's presence in the G eat
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10: 22: 55 1 Lakes consisted of a network of

10: 22: 57 2 posts.”

10: 22: 57 3 We'll look at a map of the posts

10: 22: 59 4 | ater, but for now could you please circle the
10: 23: 01 5 areas where the French had settled in neaningful
10: 23: 03 6 nunbers by 1763 and mark themwith an "F"?

10: 23: 07 7 A. (Wtness marking the nmap.)

10: 23: 35 8 Q To what extent was there French
10: 23; 37 9 settl enent around the posts?

10: 23: 40 10 A Settlenment was mnimal at nost of
10: 23: 42 11 the interior posts. Detroit had the | argest

10: 23: 45 12 settler population of these posts, about 2,000
10: 23: 49 13 people in 1763.

10: 23: 53 14 M5. PELLETI ER:  Your Honour, | would
10: 23: 53 15 ask that the map be marked as the next nunbered
10: 23: 56 16 exhibit with the title "Map of North Anerica

10: 23: 59 17 annot ated by Dr. Hi nderaker" pl ease.

10: 24: 02 18 THE COURT: Well, it is not a map of
10: 24: 03 19 North Anmerica, counsel. | think you m sspoke.
10: 24: 07 20 MS. PELLETIER  Yes.

10: 24: 08 21 THE COURT: We can mark it as a new
10: 24: 10 22 exhibit if you wsh. You can redescribe it for
10: 24: 13 23 | the record,.

10: 24: 15 24 MS5. PELLETIER: Map of the northern
10:24: 18 25 quadr ant .
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10: 24: 27
10: 24: 31
10: 24: 34
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10: 24: 40
10: 24: 44
10: 24: 48
10: 24. 48
10: 24: 49
10: 24: 57
10: 25: 00
10: 25: 02
10: 25: 03
10: 25: 04
10: 25: 04
10: 25: 14
10: 25: 15
10: 25: 15
10: 25: 18
10: 25: 21
10: 25: 24
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THE W TNESS: Nort heast er n.

M5. PELLETIER  Northeastern quadrant
of North Anerica, annotated by Dr. Hi nderaker.

THE COURT: Well, |I'mjust pausing
because | think we marked the map unannot ated as
a map of the G eat Lakes, which is what it is
roughly. And it seens to nme confusing to
describe the two exhibits markedly differently.
| s there any reason why we just can't call it
map of the Great Lakes annotated by Professor
Hi nder aker ?

M5. PELLETIER: That works for ne,
Your Honour .

THE COURT: \What exhibit wll that be,
M. Registrar?

THE REA STRAR:  Exhi bit nunber 4022.

EXH BI T NO 4022: Map of the G eat

Lakes annotated by Professor

H nder aker.

BY M5. PELLETI ER

Q Now let's start with point 1 on
the road map, and that is, in 1763 Britain posed
no threat to SON s occupation of its territory.

Point 1(a) is that when Britain signed

the Treaty of Paris it had no physical presence
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10: 25: 24 1 in SONs territory. So | first want to ask you
10: 25: 27 2 alittle bit about the events leading up to the
10: 25: 29 3 Treaty of Paris.

10: 25: 31 4 Can you start by giving us a very

10: 25: 33 5 broad overview of what the Seven Years' War was
10: 25: 36 6 and what it was about, please?

10: 25: 38 7 A. The Seven Years' War was fought
10: 25: 40 8 anong various European conbatants, including

10: 25: 44 9 France and Great Britain.

10: 25: 46 10 The fighting started at the head

10: 25: 47 11 waters of the Ghio River in 1754; war was

10: 25: 52 12 declared in 1756; it becane a gl obal war.

10: 25: 56 13 The outconme of the war was settled in
10: 25: 58 14 the Treaty of Paris of 1763.

10: 26: 00 15 Q And to what extent was Britain
10: 26: 02 16 present in SON s territory before the Seven

10: 26: 04 17 Years' War?

10: 26: 06 18 A Not at all.

10: 26: 07 19 Q And why was that?

10: 26: 11 20 A Because it lay far fromthe

10: 26: 13 21 frontiers of any British colonies and far from
10: 26; 17 22 any area that the British were directly

10: 26: 19 23 concerned in.

10: 26: 20 24 Q Thank you. | have sone questions
10: 26: 22 25 about where the war was fought in relation to
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10: 26: 23 1 SON's territory. | would like to bring up

10: 26: 33 2 docunent SC0553. And this is a map from page 19
10: 26: 39 3 of the book, "Beyond Pontiac's Shadow', by Keith
10: 26: 44 4 Wdder. And, Dr. Hi nderaker, what does it show?
10: 26: 47 5 A It shows various sites in

10: 26: 51 6 northeastern North Anerica at the tinme of the --
10: 26: 56 7 at the time of Pontiac's War, including interior
10: 27: 02 8 posts and al so col onial settlenents.

10: 27: 05 9 Q And does it show the | ocation of
10: 27: 07 10 t he posts reasonably accurately in your view?

10: 27: 09 11 A Yes.

10: 27: 12 12 Q The map identifies several First
10: 27: 14 13 Nation villages on the northwest coast of Lake
10: 27: 17 14 Huron and south of Lake Erie. Do you have an
10:27: 21 15 opi ni on about whether those |ocations are

10: 27: 23 16 accur at e?

10: 27: 23 17 A | don't and they certainly are

10: 27: 24 18 not a conprehensive representation of First

10: 27: 26 19 Nati ons' occupation of that territory.

10: 27: 29 20 Q Thank you.

10: 27: 30 21 M5. PELLETIER  Your Honour, | ask

10: 27: 31 22 that this be marked as the next exhibit wth the
10: 27: 34 23 title "Map of the G eat Lakes post circa 1763".
10: 27: 38 24 And, for the record, we are relying on the map
10: 27: 41 25 to show the | ocations of the posts but not the
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10: 27: 44 1 | ocati on of indigenous settlenents.

10: 28: 20 2 THE COURT: Any objection? No?

10: 28: 25 3 EXH BIT NO 4023: Map of the G eat

10: 28 27 4 Lakes post circa 1763.

10: 28: 36 5 BY Ms. PELLETI ER

10: 28: 36 6 Q Dr. Hi nderaker, on the map of the
10: 28: 37 7 Great Lakes you indicated that French settl enent
10: 28: 40 8 was | argely around the St. Lawence Seaway. Wy
10: 28: 42 9 was France interested in having posts so far

10: 28: 46 10 into the interior?

10: 28: 48 11 A During the col onial period,

10: 28: 49 12 France used those posts as trading centres.

10: 28: 53 13 | They were also interested in controlling

10: 28: 56 14 strategic points of entry that the British m ght
10: 28: 59 15 use to enter this territory. And they

10: 29: 02 16 sustained -- they sustained alliances with First
10: 29: 05 17 Nat i ons' peoples which allowed themto claim
10:29: 10 18 dom nion over a |large swath of the interior of
10: 29: 13 19 | the continent.

10: 29: 15 20 Q How woul d posts -- how woul d the
10: 29: 17 21 posts prevent British expansion into the G eat
10:29: 19 22 Lakes?

10: 29: 21 23 A. Well, the idea was that by

10:29: 23 24 pl acing them at strategic points and supplying
10: 29: 31 25 | allied First Nations with arns to assist in
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10: 29: 35 1 def endi ng those strategic points that the

10: 29: 36 2 British could be kept out of the G eat Lakes

10: 29: 42 3 regi on.

10: 29: 44 4 Q And to what extent did France

10: 29: 46 5 need the support of the Geat Lakes First

10: 29: 47 6 Nations to establish the posts?

10: 29: 52 7 A. The support of First Nations was
10: 29: 54 8 essential to the establishnment of the posts and
10: 29: 56 9 was really kind of essential to the purpose of
10: 29: 59 10 the posts. They were there often as m ssionary
10: 30: 05 11 outposts as well as trading centres. And in

10: 30: 09 12 both cases, you know, this is -- these are

10: 30: 12 13 activities that were a co-operative enterpri se.
10: 30: 15 14 Q And what set off the Seven Years'
10: 30: 18 15 War ?

10: 30: 20 16 A. Conpetition for control of the

10: 30: 23 17 head waters of the Chio between New France and
10: 30: 26 18 | the British colonies.

10: 30: 28 19 Q And when did fighting start?

10: 30: 30 20 A In the sumrer of 1754, the battle
10: 30: 33 21 of Fort Necessity is traditionally identified as
10: 30: 38 22 the precipitating battle. War had not been

10: 30: 41 23 declared yet but it was the precipitating battle
10: 30: 44 24 | that led to further conflict in North Anerica

10: 30: 46 25 and ultimately el sewhere.
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Q And when was war officially
decl ared?
A 1756.
Q And how far into the Geat Lakes

were the battles fought?

on Lake Ontario at Oswego, the French attack at
OGswego, at Fort Frontenac and at Fort Ni agara.
And was Fort Ni agara captured?
Yes.

I n what year?

In 1759.

O > O > O

And after the capture of Fort
Ni agara, what happened to France's posts in the
interior of the Geat Lakes?

A. They were cut off fromtheir
supply Iines.

Q And after the capture of Fort
Ni agara where did the British arny go?

A East to -- towards Montreal

Q And when did fighting end in
North Anerica?

A. It ended with the capture and

capitulation in Mntreal in 1760.

A The battles were fought primrily

Q And after that what territory did

Page 1568
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10:31: 49 1 France control in North Anerica?

10: 31: 52 2 A By the terns of the capitulation
10: 31: 54 3 It ceded control of its territories to the

10: 31: 58 4 British.

10: 31 58 5 Q And what forces, if any, did

10: 32: 01 6 Britain send i nto east Lake Huron and Ceorgi an
10: 32: 05 7 Bay?

10: 32: 07 8 A None.

10: 32: 07 9 Q Why not ?

10: 32: 08 10 A It was not an area that they were
10: 32: 10 11 directly conpeting for control in.

10: 32: 13 12 Q Thank you. | would |like to nove
10: 32: 14 13 | to point 1(B) on the roadmap that in 1763

10: 32: 18 14 Britain had prom sed not to interfere wwth the
10: 32: 21 15 Great Lakes First Nations occupation of their
10: 32: 23 16 territories.

10: 32: 24 17 In your main report you say that

10: 32: 25 18 Britain started maki ng these prom ses in the

10: 32: 27 19 Seven Years' War to wn over France's allies.
10: 32: 30 20 But first | have sone questions about events

10: 32: 33 21 earlier in the 18th century that led Britain to
10: 32: 35 22 adopt that strategy.

10: 32: 38 23 So to begin, can you pl ease descri be
10: 32: 39 24 | the difference between the British North

10: 32: 42 25 Aneri can col onies and the Inperial governnment?
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A. Yeah, in relation to -- as it

concerns relations with First Nations peopl e,
and actually nore generally, the Ctown -- the

| nperial governnent was not very directly

I nvol ved in on-the-ground governance in North
Anerica in the first half of the 18th century.
And so relations with First Nations peoples were
conduct ed by individual colonies in the first

pl ace.

Gradual ly, beginning in the 1740s
especially, adm nistrators began to argue that
the Crown needed to take nore direct control and
that the independence of the col oni es was
| eadi ng to i ncoherent policies.

In the Seven Years' War itself the
appoi nt ment of Superintendents for |ndian
Affairs for the northern and southern col oni es
mar ked the nonent when the Crown officially took
over control of relations with First Nations
peoples fromthe -- fromthe individual
col oni es.

Q And what was the Board of Trade?

A The Board of Trade was the
Superintendi ng (sic) advisory body in London

t hat advi sed the Crown and Parlianent on natters
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of overseas trade generally and the col onies
fell under that unbrella.

Q Thank you. At pages 3 and 6 of
your main report you describe the first half of
the 18th century as:

“"A period in which the British
colonies attenpted to nanage the
conflicts with First Nations that
arose fromtheir westward expansion."
What were those conflicts?

A There were conflicts in -- on the

west ern boundari es al ong the western edges of
nunmerous British colonies during the course of
the 18th century. And diplomatic practices,
particularly, pioneered with the Haudenosaunee
peopl es, the Iroquois confederacy and, you know,
under the diplomatic practices that were call ed
a "covenant chain relationship”, those practices
becane pretty firmy established and becane the
relations with -- the Haudenosaunee becane a
nmodel for relations wth other neighbouring
native nations in the first half of the 18th
century.

Q Thank you. And at page 3 of your

report, you say that --
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10: 35: 16 1 THE COURT: Counsel, can you just slow
10: 35: 17 2 down a bit. [|I'mnot sure how Madam Reporter is
10: 35: 21 3 doi ng, but one cannot acconplish tinme limts

10: 35: 24 4 through talking faster. Al right. So just

10: 35: 26 5 give nme a nonent and then you can sl ow yourself
10: 35: 29 6 down a bit.

10: 35: 50 7 Pl ease go ahead.

10: 35: 51 8 BY M5. PELLETI ER

10: 35: 51 9 Q At page 3 of your main report you
10: 35: 53 10 say that in the 17th century the British

10: 35: 56 11 colonies' practice was generally to fight wars
10: 35: 59 12 of conquest w th nei ghbouring First Nations.

10: 36: 01 13 How successful was that strategy?

10: 36: 05 14 A. Wel |, broadly successful in the
10: 36: 08 15 long run in the sense that the English col onies
10: 36: 11 16 did generally capture the territory that they

10: 36: 13 17 were after in the long run; but it was seen as
10: 36: 18 18 ki nd of disastrous, especially in the short to
10: 36: 21 19 mediumterm particularly King Philip's War in
10: 36: 22 20 | which New Engl and col onies lost a | ot of

10: 36: 27 21 territory initially to First Nations conbatants.
10: 36: 30 22 Q And why was it so costly?

10: 36: 32 23 A. Settl enments were destroyed and

10: 36: 34 24 abandoned, many people were killed. It was a

10: 36: 39 25 catastrophic -- that war in particular was
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10: 36: 41 1 catastrophic for the col onies invol ved.

10: 36: 45 2 Q At pages 6 to 7 of your main

10: 36: 47 3 report you say:

10: 36: 49 4 "During the course of the 18th
10: 36: 50 5 century Britain learned to deal with
10: 36: 52 6 the native allies throughout its

10: 36: 54 7 border| ands as i ndependent polities.
10: 36: 58 8 The archives of every col ony include
10: 37: 02 9 ext ensi ve docunentati on of these

10: 37: 04 10 rel ati onships.”

10: 37: 05 11 Way did the col oni es change strategy?
10: 37: 07 12 A. Well, beginning in the late 17th
10: 37: 13 13 century fromthe tine of the founding of

10: 37: 15 14 Pennsyl vani a, for exanple, WIIliam Penn made it
10: 37: 19 15 a conscious principle in the devel opnent of his
10:37: 24 16 new col ony that he would, as he said:

10: 37: 28 17 “[...]deal fairly and openly with
10: 37: 29 18 nei ghbouri ng peopl es and seek to

10: 37: 32 19 negoti ate purchases.”

10: 37: 35 20 And that principle becane nore

10: 37: 38 21 w despread and nore consistent in the 18th

10: 37: 42 22 century.

10: 37: 43 23 The other factor in the 18th century
10: 37: 45 24 is that as Britain and its European rivals

10: 37: 52 25 entered into a century of prolonged warfare --
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10: 37: 55 1 the 18th century is a period of repeated

10: 38: 02 2 Eur opean wars -- it al so becane increasingly

10: 38: 06 3 useful to Geat Britain to have diplomatic

10: 38: 10 4 relationships wwth Native Anerican allies who

10: 38: 12 5 were wlling to assist in defending its

10: 38: 15 6 interests in North America.

10: 38: 16 7 Q You nmentioned the covenant chain
10: 38: 17 8 earlier, could you say a little bit nore about
10: 38: 20 9 | that?

10: 38: 21 10 A Yeah. The covenant chain is a

10: 38: 26 11 di plomatic system a set of diplomatic practices
10: 38: 29 12 that developed in the first place between the

10: 38: 35 13 Haudenosaunee peopl es, the Iroquois Confederacy,
10: 38: 37 14 and the col ony of New York beginning in the

10: 38: 42 15 1670s and 1680s. And it was really built

10: 38: 45 16 around -- it involved adapting condol ence

10: 38: 50 17 cerenoni es that the Nations, the Iroquois

10: 38: 54 18 Conf ederacy, had devel oped anong t hensel ves, and
10: 38: 58 19 interpolating theminto a set of diplomatic

10: 39: 03 20 practices that allowed, first, New York and

10: 39: 07 21 ultimately other colonies in British North

10: 39: 13 22 Anmerica to maintain a pretty good basis for

10: 39: 19 23 mut ual under st andi ng and nutual action.

10: 39: 23 24 Q What comm tnents did the col onies
10: 39: 26 25 make with respect to | and purchases from Fir st
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10: 39: 29 1 Nations as part of their new strategy of

10: 39: 31 2 di pl omacy?

10: 39: 33 3 A. Typically | and purchases,

10: 39: 38 4 col oni es sought to negotiate |and purchases in a
10: 39: 43 5 cl ear and open manner. It wasn't always the

10: 39: 46 6 case and there were -- there were instances in
10: 39: 49 7 the first half of the 18th century where private
10: 39: 56 8 purchasers made purchases that col oni al

10: 40: 03 9 officials regarded as illegitimate, but in

10: 40: 08 10 general the colonies attenpted to maintain a

10: 40: 11 11 practice of open purchases through diplomatic

10: 40: 18 12 negoti ati ons.

10: 40: 18 13 Q When conflicts did arise between
10: 40: 20 14 the colonies and First Nations in the early 18th
10: 40: 25 15 century over |and purchases what role, if any,
10: 40: 27 16 did the Inperial government play during this

10: 40: 29 17 peri od?

10: 40: 30 18 A The I nperial governnment did not
10: 40: 31 19 play a direct role nost of the tine. There are
10: 40: 35 20 sone exceptions. | nean, one exception that |

10: 40: 37 21 tal k about in the report involves the Mhican

10: 40: 41 22 | ndi ans who appealed to the Crown in their

10: 40: 43 23 relations in a conflict over land with the

10: 40: 46 24 colony of Connecticut. And that is a case that
10: 40: 51 25 got Crown | awers and officials, advisors
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10: 40: 55 1 t hi nki ng about the question of |ndigenous |and
10: 40: 58 2 rights.

10: 41: 01 3 But in general the |Inperial governnment
10: 41: 05 4 did not have a systematic neans for intervening
10: 41: 09 5 I n these purchases.

10:41: 11 6 Q Thank you.

10:41: 11 7 | have sone questions about Britain's
10:41: 14 8 change of strategy towards Indian relations in
10: 41: 16 9 the Seven Years' War. At the beginning of the
10: 41 20 10 war, what First Nations fought on Britain's

10: 41: 22 11 si de?

10: 41: 25 12 A. | nmean, essentially none. There
10: 41: 27 13 were sone stalwart Mohawks and M ngos t hat

10: 41: 38 14 participated, but for the nost part Britain | ost
10: 41: 41 15 allies that it had previously had, especially in
10: 41: 44 16 the Chio Valley the Del awares and t he Shawnees
10:41: 49 17 and the bulk of the Chio Indians that resided

10: 41: 52 18 with themin the upper OChio.

10: 41: 53 19 Q What First Nations fought on

10: 41: 55 20 France's side?

10: 41: 57 21 A France had extensive -- an

10: 42: 02 22 extensive array of First Nation's allies in the
10: 42: 05 23 early years of the war. The nost fanous exanpl e
10: 42: 08 24 IS the canpaign against Fort WIIliam Henry when
10: 42: 12 25 a force of sonething like 2,000 First Nations
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warriors was raised, sone of themcomng from

conmuni ties around Mntreal, | think about half
of them com ng fromconmunities around Montr eal
and the other half comng fromthe G eat Lakes
regi on.

Q How | i kely is it that the SON
woul d have fought on France's side?

A It's fairly likely. That Fort
WIlliam Henry canpai gn drew on, you know,
warriors fromthroughout the G eat Lakes. And
so it's often remarked upon how broad the
coalition was of warriors who participated in
t hat canpaign --

Q Thank you. Wiy fight on either
si de?

A. Wel |, these nations had a | ong
hi storic allegiance with France that influenced
their loyalties. They also had interests at
stake in defending the ongoing viability of the
posts that they relied upon for trade.

And there's also a prom se of -- of
booty in the canpaign and a prom se that they
coul d take away, you know, whatever goods were
abandoned in the process.

Q How di d France make so many
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10: 43: 36 1 alliances with so many First Nations?

10: 43: 41 2 A Well, this was a -- it was a, you
10: 43: 43 3 know, a | ong-devel opi ng process in the course of
10: 43: 45 4 the 17th and 18th centuries. [In the 17th

10: 43: 50 5 century, as | said, France supplied First

10: 43: 53 6 Nati ons peoples in the Geat Lakes wth trade

10: 43: 57 7 goods; they also participated in wars between

10: 44: 01 8 First Nations peoples and the Haudenosaunee and
10: 44: 04 9 defended their interests in that way.

10: 44 08 10 They had not put any particul ar

10: 44: 11 11 pressure on Native Anerican territories. There
10: 44: 14 12 was not -- New France did not have the sane kind
10: 44: 19 13 of denographic growth that was typical of the

10: 44. 24 14 British colonies, especially in the 18th

10: 44 27 15 century. So the presence of French posts was

10: 44: 31 16 not perceived as a threat to First Nations'

10: 44: 36 17 I nterests.

10: 44: 37 18 Q At pages 7 and 8 of your main

10: 44: 40 19 report you say that:

10: 44: 42 20 "Britain's defeat at the battle
10: 44: 44 21 of Monongahel a pronpted it to seek the
10: 44 48 22 al | egi ance or neutrality of First

10: 44: 50 23 Nati ons. "

10: 44: 52 24 Wiy did this defeat pronpt Britain's
10: 44: 54 25 change in strategy?
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10: 44: 56 1 A This was a defeat that was

10: 44: 58 2 devastating for British interests. It was a --
10: 45: 03 3 there was a large mlitary canpaign |ed by

10: 45: 06 4 | Ceneral Edward Braddock. Braddock, the Braddock
10: 45: 11 5 Canpai gn famously did not include any native

10: 45 16 6 warriors to speak of. Braddock is well known

10: 45: 20 7 for having alienated the First Nations that had
10: 45: 26 8 traditional alliance relationships wth

10: 45: 29 9 Pennsyl vani a.

10: 45: 32 10 And so the defeat really dramati zed

10: 45: 36 11 the problemthat that defection of First Nations
10: 45: 40 12 allies had created.

10: 45: 43 13 And so after 1755, both the Inperial

10: 45: 48 14 governnent and the governnment of the col ony of
10: 45: 51 15 Pennsyl vani a made concerted efforts to wi n back
10: 45: 55 16 the alliance, the allegiance of -- especially

10: 46: 00 17 Del awar e and Shawnee | ndi ans who had fornerly

10: 46: 04 18 resided in the col ony of Pennsyl vania and

10: 46: 10 19 recently were noved to the upper Ohio country.
10: 46: 12 20 Q Pages 8 and 9 of your nmain report
10: 46: 12 21 you say that:

10: 46: 14 22 “"The | nperial governnent took

10: 46: 15 23 over Indian relations in 1755 by

10: 46: 18 24 appoi nting superintendents of Indian
10: 46: 20 25 Affairs."
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10: 46: 21 1 Wiy did it do so?

10: 46: 24 2 A 1756 is the date here.

10: 46: 30 3 It did so because it felt that the --
10: 46: 33 4 that the colonies were failing to sustain

10: 46: 40 5 alliances that the Inperial governnent believed
10: 46: 44 6 were critical to British interests and British
10: 46: 47 7 fortunes in the contest for North America.

10: 46: 50 8 Q And who were those

10: 46: 50 9 Superi nt endent s?

10: 46: 52 10 A The Superintendent for northern
10: 46: 53 11 | ndi ans was WIliam Johnson. He was a trader in
10: 46: 59 12 t he Mohawk Val |l ey who had close relations with
10: 47: 03 13 t he Mohawk Nation, and through themw th the

10: 47: 06 14 | roquoi s confederacy; probably the single nost
10:47: 11 15 experi enced and know edgeabl e person in Indian
10: 47: 14 16 relations that the Crown was aware of in North
10: 47: 17 17 Anmerica. And the Superintendent for the

10: 47: 18 18 sout hern col oni es was Ednond Atkin, who was a
10: 47: 22 19 Charl eston trader.

10: 47: 29 20 Q W wi |l encounter Johnson several
10: 47: 29 21 times. Can you say a little bit about the role
10: 47 31 22 he played in devel oping British |Indian policy
10: 47: 33 23 from 1756 to 17647

10: 47 37 24 A Yeah. He was really at the

10: 47: 40 25 center of Indian relations for Great Britain in
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10: 47: 43 1 that period and was consulted on every

10: 47: 48 2 initiative that Geat Britain took; and was

10: 47: 52 3 probably the single nost influential voice, the
10: 47: 55 4 single nost influential advisor in shaping

10: 47: 58 5 relations with First Nations peoples in that

10: 48: 01 6 peri od.

10: 48: 01 7 Q Thank you. At page 9 of your

10: 48: 05 8 mai n report you say that:

10: 48: 06 9 "By appointing the Superintendent
10: 48: 07 10 of Indian affairs for the first tine
10: 48: 10 11 the Crown placed Indian relations in
10: 48: 12 12 the hands of officials whose authority
10: 48: 15 13 superseded that of Britain's

10: 48: 17 14 I ndi vi dual col onies."

10: 48: 19 15 Way did the Superintendent -- who did
10: 48: 21 16 t he Superintendents answer to?

10: 48: 24 17 A The Superintendents answered to
10: 48: 26 18 | the Crown and the Board of Trade, the

10: 48: 31 19 Secretaries of State, and they also, in the

10: 48: 34 20 | colonies, answered to the commander-in-chief of
10: 48: 37 21 British forces in North Anerica.

10: 48: 39 22 Q So I"'mgoing to bring up Exhibit
10: 48: 42 23 463. Now, this is a letter from Secretary Fox
10: 48: 55 24 | to Sir WIliam Johnson dated March 13, 1756.

10: 48: 59 25 | And what is this letter about?
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A. This is the letter that

conmm ssi ons Johnson as a colonel, and that al so
nanmes him agent and sol e Superintendent of the
affairs of the Six Nations and other northern

| ndi ans.

Q And who was --

THE COURT: Counsel, you're doing it
again.

Ckay. So | have on ny screen, a,
hi ghl i ght ed docunent that |ooks like it's
printed out froma textbook of an unidentified
nature. So we need to go backwards and expl ain,
or have your witness explain that is, what | am
| ooki ng at here?

THE WTNESS: Yeah. This is a
docunent that cones froma |large conpilation of
docunents that was published by the State of New
York in the 19th century, and that is the
standard reference work for the printed versions
of the primary sources that it contains.

THE COURT: So going back to the page,
per haps you can explain what's showi ng on the
screen?

THE WTNESS: Yes. This is the --

THE COURT: OCh, | see. Now | see the
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10: 50: 15 1 top which is hel pful.

10: 50: 17 2 THE WTNESS: This is the text of a
10:50: 18 3 letter fromSecretary Fox to Sir WIliam

10: 50: 20 4 Johnson, secretary of the Board of Trade.

10: 50: 24 5 THE COURT: And it's dated --

10: 50: 27 6 THE WTNESS: 13 March, 1756.

10: 50: 33 7 THE COURT: And it seens to conme to an
10: 50: 34 8 abrupt end, or it goes on -- oh | see, there it
10: 50: 38 9 I'S.

10: 50: 39 10 What's the significance, counsel, of
10:50: 41 11 the fact that there's highlighting on this

10: 50: 42 12 docunent ?

10:50: 43 13 M5. PELLETIER | was going to ask

10: 50: 44 14 | further questions about this letter, Your

10: 50: 45 15 Honour .

10: 50: 47 16 THE COURT: Including why there's

10: 50: 48 17 hi ghl i ghting on the docunent?

10: 50: 50 18 M5. PELLETIER: That was for the

10: 50: 50 19 Court's -- to attenpt to be of assistance. [|'m
10: 50: 54 20 hi ghl i ghting sone of the portions that | wll

10: 50: 57 21 read.

10: 50: 57 22 THE COURT: So the yellow highlighting
10: 50: 59 23 I's put on by counsel ?

10:51: 01 24 M5. PELLETIER:  Yes, that's correct.
10: 51: 02 25 THE COURT: It's not in the w tness'

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

The Chippewas of Saugeen First Nation et al v. Attorney General Of Canada et al
DAY 19/VOL 19 on June 10, 2019

Page 1584
10:51: 04 1 ori gi nal docunents?

10:51: 05 2 M5. PELLETIER: No, that's correct,
10:51: 05 3 that is added by ne.

10:51: 10 4 THE COURT: And which portion did you
10:51: 11 5 | just recently |l ook at then?

10:51: 13 6 M5. PELLETIER | haven't | ooked at
10:51: 14 7 anything yet. | was just going to ask hi mwho
10:51: 17 8 Is Secretary Fox.

10:51: 18 9 THE COURT: (Go ahead.

10:51: 19 10 BY M5. PELLETI ER

10: 51 20 11 Q Dr. Hi nderaker, who was Secretary
10:51: 21 12 Fox?

10:51: 21 13 A Secretary Fox was Secretary of
10:51: 23 14 State, nenber of the Board of Trade.

10: 51 26 15 Q And what were his

10:51: 28 16 responsibilities with respect to North Anerica?
10:51: 30 17 A Vell, in this case his

10:51: 32 18 responsibility was conmmunicating with --

10:51: 39 19 comruni cating the Crown's intentions with

10:51: 41 20 W1 liam Johnson.

10:51: 43 21 Q And in the first paragraph of

10: 51 45 22 this letter Fox says:

10: 51: 47 23 "It is Hs Majesty's intention to
10:51: 51 24 gi ve you a conm ssion of Col onel,

10:51: 52 25 Agent and sol e Superintendent of the
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10: 51: 54 1 affairs of the Six Nations and ot her
10: 51: 57 2 Nort hern I ndi ans."

10: 51: 59 3 What was the significance of Johnson's
10:52: 01 4 I nstructions comng fromthe King hinself?

10: 52: 05 5 A The significance is that it is a
10: 52; 07 6 reflection of -- that is a reflection of the way
10: 52: 14 7 in which relations with First Nations had risen
10:52: 17 8 to the highest level concern with -- relations
10: 52: 20 9 with First Nations peoples had risen to the

10: 52: 23 10 hi ghest levels in British governnent. And the
10: 52: 27 11 interest that the Crown had in appointing Indian
10: 52: 30 12 superintendents was directly related to the

10: 52: 36 13 Crown's desire to have nore direct control over
10: 52: 41 14 | those relationships.

10: 52: 42 15 Q And why did the King give Johnson
10: 52: 45 16 a mlitary rank?

10: 52: 48 17 A This was a tine of war and, as |
10: 52: 52 18 said, the Conm ssioners for Indian Affairs

10: 52: 57 19 reported to the conmander-in-chief for British
10:53: 01 20 forces; and their principal charge in tinme of

10: 53: 05 21 war was really to co-ordinate their efforts with
10:53: 08 22 Britain's mlitary undertaking in North Anerica.
10:53: 13 23 Q Now, in the second paragraph of
10:53: 14 24 this letter Fox says:

10:53: 17 25 “I't is the King's pl easure that
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10:53: 18 1 you shoul d assenbl e the I ndians as

10: 53: 20 2 soon as possi ble, when you w |

10:53: 22 3 acquaint themwith H's Majesty's

10: 53: 25 4 steady resolution to support and

10: 53: 27 5 protect themas his allies; and invite
10:53: 31 6 themto join and act with his troops
10:53: 33 7 agai nst the French. You w |

10: 53: 34 8 communi cate to the Indians all the

10: 53: 36 9 orders the King has given for

10:53: 38 10 prohi biting settlenents upon their

10: 53: 40 11 | ands; for redressing their just

10:53: 43 12 conplaints with regard to the patented
10: 53: 46 13 | ands, and for preventing the |ike

10: 53: 48 14 abuses for the future.”

10:53: 51 15 What did Johnson do to carry out these
10: 53: 53 16 orders?

10: 53: 55 17 A He did what the orders specified.
10: 54: 04 18 He assenbl ed Indians to communicate, both to

10: 54: 07 19 seek to strengthen an alliance with First

10: 54: 09 20 Nat i ons peoples, and also to conmuni cate the

10: 54: 13 21 King's interest in their lands, in redressing
10:54; 21 22 their conplaints, as the docunent says.

10: 54: 24 23 This really maps out a new ki nd of,

10: 54. 28 24 guess you could say, quid pro quo that the Crown
10: 54: 34 25 was agreeing toin its relation with First
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10: 54: 38 1 Nati ons peoples in exchange for their support in
10: 54: 41 2 mlitary undertakings in the second half,

10: 54: 43 3 basically, of the Seven Years' War.

10: 54: 50 4 He was ensuring that their conplaints
10: 54: 52 5 | about encroachnents on | and woul d be addressed.
10: 54 55 6 Q Thank you. And at page 9 of your
10: 54: 58 7 mai n report you say that:

10: 55: 01 8 “The turning point in Britain's
10: 55: 03 9 relations with First Nations was when
10: 55: 04 10 it secured the neutrality of the Chio
10: 55: 06 11 Ri ver Nations."

10: 55: 08 12 How was Britain fairing in the war at
10: 55: 10 13 that tine?

10: 55: 11 14 A. Not well. The early years of the
10: 55: 16 15 | war were bad for Geat Britain both in North
10:55: 19 16 Anmerica and actually el sewhere on the gl obe as
10:55: 19 17 wel | .

10: 55: 27 18 But in North America the contest of

10: 55: 29 19 the head waters of the Chio was regarded as

10: 55: 32 20 particularly significant. And so Johnson and

10: 55: 35 21 t he col ony of Pennsyl vani a i nvested consi derabl e
10: 55: 40 22 efforts in winning back those Chio Indians to a
10: 55: 44 23 British alliance who had abandoned it at the

10: 55: 48 24 begi nni ng of the war.

10: 55: 50 25 Q And in your report you descri be
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10: 55: 51 1 the Chio River Nations as "strategically

10: 55: 55 2 crucial." How did nmaking peace with them hel p
10: 56: 00 3 Britain?

10: 56: 00 4 A Vell, it determ ned control of

10: 56: 00 5 | the head waters of the Chio. The French had

10: 56: 08 6 built Fort Duquesne at the head waters of the
10: 56: 12 7 Chio and relied upon the Ghio Indians for

10: 56: 16 8 support of that fort site.

10: 56: 17 9 And when the Del awares and Shawnees
10: 56: 19 10 | abandoned the French alliance the French

10: 56: 21 11 abandoned Fort Duquesne, it was not even fought
10: 56: 26 12 over. As British forces under General Forbes
10: 56: 31 13 wer e advanci ng the French abandoned the site

10: 56: 34 14 | without seeking to defend it.

10: 56: 36 15 Q And what did Britain offer them
10: 56: 38 16 to make peace?

10: 56: 42 17 A The Shawnees and Del awares, they
10: 56: 44 18 of fered redress of their grievances and

10: 56: 47 19 especially protection of their territorial

10: 56: 50 20 I nterests.

10: 56: 54 21 Q And how did Britain's First

10: 56: 57 22 Nati ons' strategy affect the bal ance of power as
10: 57: 00 23 t he war progressed?

10: 57: 04 24 A Well, the shift in strategy and
10:57: 12 25 the shift in fortunes that it hel ped to pronote,
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10:57: 15 1 whi ch was al so acconpani ed, | would say, by kind
10:57: 20 2 of Iike an opposite shift on the part of New
10:57: 23 3 France, whose native allies were increasingly

10: 57: 26 4 unhappy with French mlitary policy in the later
10:57: 31 5 stages of the war, had a significant inpact on
10: 57: 36 6 t he out cone.

10: 57: 38 7 Hi storian Fred Anderson argues that it
10: 57: 40 8 had a determ native inpact, in fact, in really
10: 57: 46 9 deciding the fortunes of French and British

10: 57: 48 10 | forces in North America.

10:57: 51 11 Q And | have a few questions about
10: 57: 52 12 the Articles of Capitulation of Montreal so I'd
10: 57: 55 13 like to bring up Exhibit 479.

10: 58: 05 14 Can you tell wus, Dr. Hi nderaker, what
10: 58: 07 15 we're | ooking at here?

10: 58: 09 16 A. Yeah. These are state papers

10: 58: 15 17 | fromthe Dom nion of Canada. And the docunent,
10: 58: 20 18 | believe -- these are docunents fromthe

10: 58: 23 19 Canadi an archives, and | believe the docunent

10: 58: 25 20 | that we're about to see is the Articles of

10: 58: 27 21 Capitulation, is that correct?

10: 58: 31 22 Q That's correct.

10: 58: 36 23 And with France's surrender fighting
10: 58: 39 24 | ended in North America, is that correct?

10: 58: 41 25 A Yes.
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10: 58: 42 1 Q VWhat was the rel ationship between
10: 58: 43 2 the Articles of Capitulation and the Treaty of
10: 58: 45 3 Paris?

10: 58: 46 4 A Well, the Treaty of Paris was a
10:58: 51 5 conprehensive treaty that settled the outcone of
10: 58; 57 6 t he Seven Years' War nore generally.

10: 59: 00 7 The Articles of Capitulation relate

10: 59: 02 8 only to the affairs in North Anerica. The

10: 59: 05 9 Articles of Capitulation were fornul ated and
10:59: 08 10 signed in 1760 after Montreal fell. The Treaty
10:59: 11 11 of Paris cane three years later in 1763.

10:59: 14 12 Q Thank you.

10:59: 19 13 M5. PELLETIER  And, Your Honour, the
10:59: 20 14 hi ghl i ghting, again, cones fromne and it is

10: 59: 22 15 | just to highlight in an attenpt to be hel pful so
10: 59: 25 16 that you can followalong. 1'Il read the

10: 59: 28 17 pr eanbl e.

10: 59: 29 18 THE COURT: You can wait a mnute

10:59: 31 19 before you do that.

10:59: 32 20 M5. PELLETIER  Sure.

10: 59: 55 21 THE COURT: The wtness said this was
10: 59: 56 22 1760 but | don't see a date on this docunent.
11:00: 00 23 s it 17607

11: 00: 03 24 THE WTNESS: It may be dated at the
11: 00: 05 25 | end of the docunent.
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M5. PELLETIER  Yes, that was ny | ast

gquestion about this docunent, was to take himto
the very end. It's highlighted, Your Honour.

THE COURT: | see. Septenber 8th,
1760.

MS. PELLETIER  Yes.

THE COURT: Pl ease go ahead.

M5. PELLETIER  Thank you.

BY M5. PELLETI ER

Q The preanble states that:

"Britain's representative is

Maj or General Anherst, Commander in

Chief of his Britannic Mjesty's

troops and forces in North Anerica."

W'l nmention hima nunber of tines.
Can you tell us alittle bit about him please?

A Yes. Jeffrey Amherst was, as you
said, the commander-in-chief of British forces
in North Anerica. | guess as he relates to the
events that we are going to discuss today,
Amherst is noteworthy particularly for his
relatively hostile attitude toward First Nations
peopl es.

And in the period after the war ended

one of the things that he sought to do was to
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limt trade goods and di plomatic gift giving

in -- at the western posts and in Indian country
nore generally.

Q And what was the position of
commander-in-chief of Britain's North American
forces?

A. He was the suprene military
commander of the British arnmed forces in North
Aneri ca.

Q Thank you. [|'Il take you to
article 40. It reads:

"The savages or Indian allies of
his nost Christian Mjesty shall be
mai ntai ned in the | ands they inhabit
i f they choose to remain there. They
shall not be nolested on any pretense
what soever for having carried arns and
served H's Most Christian Mjesty.”
Who is H's Most Christian Majesty?

A The King of France.

Q And the article carries on to
di scuss religious practices, then at the end
there is a dash, which has been highlighted with
a sentence highlighted in quotes which says:

-- Granted except that the | ast
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11:02: 32 1 article which has al ready been

11: 02: 34 2 refused.”

11:02: 35 3 Who is speaking in that sentence?

11:02: 47 4 A Let's see. Amherst is speaking.
11: 03: 02 5 Q And what is Amherst agreeing to
11: 03: 03 6 I n that sentence?

11: 03: 05 7 A. He's agreeing to maintaining the
11: 03: 10 8 I ndian allies of the King of France in the |ands
11:03: 14 9 t hey inhabit.

11: 03: 16 10 Q And then finally, as we've noted
11: 03: 19 11 al ready, the very last page, and | wanted to
11:03: 24 12 point out that the articles were signed on

11:03: 25 13 Sept enber 8, 1760.

11:03: 30 14 Now | have sone questions about how

11: 03: 32 15 Britain nade peace with the G eat Lakes First

11: 03: 36 16 Nati ons at the Congress of Detroit. So,

11: 03: 37 17 firstly, what was the Treaty of Detroit?

11:03: 42 18 A The Treaty of Detroit was a

11:03: 45 19 neeting between -- it was organized by WIliam
11: 03: 49 20 Johnson and it was a neeting between Johnson and
11: 03: 54 21 the -- it was an attenpt to call together those
11: 04: 01 22 First Nations peopl es who had been previously

11: 04: 04 23 allied wth France.

11: 04: 06 24 Q And when was the Treaty of

11: 04: 08 25 Detroit nmade?
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11: 04: 09 1 A In 1761.

11:04: 11 2 Q How likely is it that SON woul d
11:04: 13 3 have been represented at the Treaty Congress?

11: 04: 19 4 A. | mean, | think it's fairly

11: 04 20 5 likely. | would say it's likely but it's hard
11: 04 25 6 to assign a strong statenent of probability.

11: 04: 30 7 Q And whi ch party proposed the

11: 04: 32 8 Treaty?

11:04: 34 9 A The British.

11: 04: 35 10 Q And whi ch -- what individual

11:04: 37 11 proposed it?

11: 04: 38 12 A Sir WIIiam Johnson.

11: 04: 39 13 Q And when was the Treaty Congress
11:04: 41 14 hel d?

11: 04: 43 15 A It was held in the fall of 1761.
11: 04: 48 16 Q And who was Britain's negotiator?
11: 04: 51 17 A Sir WIIiam Johnson.

11: 04: 52 18 Q |'"d like to bring up Exhibit 491.
11: 04: 58 19 | f you can tell us a bit about what we
11:05: 00 20 are | ooking at, Dr. Hi nderaker, please?

11: 05: 02 21 A Yes. This is a volunme of "The

11: 05: 03 22 Papers of Sir WIliam Johnson". Again, this is
11: 05: 07 23 ki nd of the standard reference work for

11: 05: 11 24 accessing the primary source materials that were
11:05: 14 25 in his possession at the tine of the -- at the
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11:05: 18 1 tinme that he was serving as Superintendent of

11: 05: 20 2 | ndi an Affairs.

11: 05: 22 3 Q Thank you. 1'I1 take you to PDF
11:05: 24 4 I mge 52 of this docunent.

11: 05: 30 5 THE COURT: Are you talking about book
11: 05: 31 6 page nunber what ?

11:05: 33 7 MS. PELLETIER  478.

11: 05: 35 8 THE COURT: All right.

11:05: 35 9 BY M5. PELLETI ER

11: 05: 42 10 Q These are the m nutes of the

11: 05: 43 11 Detroit conference for Septenber 9, 1761. Do
11: 05: 47 12 you agree with that, Dr. H nderaker?

11:05: 49 13 A Yes.

11: 05: 52 14 Q And t he paragraph beginning with
11: 05: 53 15 “Brethren", |'ve highlighted a passage. Johnson
11: 05: 56 16 says the follow ng:

11: 05: 59 17 "I can with confidence assure you
11: 06: 01 18 that it is not at present, neither

11: 06: 03 19 hath it been His Majesty's intention
11: 06: 06 20 to deprive any Nation of |ndians of

11: 06: 09 21 their just property by taking

11: 06: 10 22 possessi on of any |ands to which they
11: 06: 12 23 have a | awful claim"

11: 06: 14 24 What is the significance of referring
11: 06: 15 25 | to the First Nations as "brethren"?
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11: 06: 18 1 A I n Johnson's mind, in Johnson's
11: 06: 21 2 experi ence, based on his long interaction with
11: 06: 25 3 t he Haudenosaunee, the term "brethren" was a

11: 06: 37 4 termthat inplied a kind of equality; it inplied
11: 06: 39 5 that the First Nations he was addressing were

11: 06: 42 6 allies and not subjects, not directly under the
11: 06: 55 7 gover nance of the Crown.

11: 06: 57 8 Q And what is the significance of
11: 06: 57 9 saying that it is the King's intention, as

11: 06: 59 10 opposed to Ceneral Amherst, the governors of the
11:07: 02 11 col oni es or soneone el se's?

11:07: 05 12 A. Well, this is a way for Johnson
11:07: 07 13 | to highlight the source of his authority, which
11:07: 10 14 I's, you know, the ultimte source of authority
11:07: 13 15 in Geat Britain in these matters, and to assure
11:07: 22 16 the assenbled First Nations representatives that
11:07: 26 17 he had the strongest backing in articul ating
11:07: 35 18 this promse to them

11:07: 36 19 Q And what commtnent, if any, is
11:07: 38 20 Johnson maki ng on behalf of Britain?

11:07: 40 21 A H s conmtnment here is that we

11: 07 45 22 wi Il not deprive any nation of their just

11: 07: 49 23 property by taking possession of any |ands to
11:07: 51 24 | which they have a lawful claim

11: 08: 04 25 Q Now, noving to PDF i mage 56,
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11: 08: 08 1 whi ch is page 482 of the docunent, still in the
11:08: 10 2 m nutes, |'ve highlighted the portion which

11: 08: 13 3 reads:

11: 08 13 4 "The conference broke up for this
11:08: 15 5 day and the Indians retiring to

11: 08; 17 6 consi der on and prepare an answer."
11:08: 21 7 Now at 483, top of the next page, the
11: 08: 23 8 m nutes for Septenber 10 say:

11: 08: 27 9 "P.M the Indians all assenbled
11: 08: 30 10 to deliver in their answer. Present
11:08: 32 11 as yesterday. Anaiasa, Chief of the
11: 08: 37 12 Hurons, addressed Sir WIIliam as

11: 08: 39 13 foll ows."

11: 08: 43 14 The Chi ef of the Hurons, was he

11:08: 44 15 speaki ng on behalf of all of the Indians or just
11: 08: 48 16 on behalf of the Hurons?

11: 08: 49 17 A He seens to have been speaking on
11: 08: 51 18 behal f of all of the Indians. The m nutes

11:08: 54 19 indicate that the Indians retired together to

11: 08: 57 20 | consider Johnson's -- to consider Johnson's

11:09: 01 21 speech. And the way that the m nutes say that
11: 09: 05 22 the Indians all assenbled to deliver in their

11: 09: 09 23 answer inplies that he was speaking -- in these
11: 09: 12 24 cases soneti mes spokespeople will speak only for
11:09: 14 25 their own community, but this is a case where
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the mnutes clearly indicate that this was a

response that articulated the reaction of all of
t he assenbl ed I ndi ans.

Q Thank you. Moving now on to PDF
I mage 59, which is page 485 of the m nutes, we
have, again, the Chief of the Hurons. The
hi ghlighted -- what |'ve highlighted reads:

“Brother, it gives us great
satisfaction to hear that the King has
no intentions to deprive us of our

| ands (of which we were once very

apprehensive) and as to the troops who

are now going to the distant posts, we
are well pleased therewth and hope
they will ook upon and treat us as
brethren in which |ight they shall

al ways be esteened by us as we are

determned to live on the best terns

wth them"

He then gives Johnson a belt.

You had said earlier that Johnson was
offered not to deprive the Indians of their just
property. What, if anything, is the Chief of
the Hurons saying in response to this offer?

A The Chief of the Hurons is saying
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that he is very happy to hear about the Royal

protection that's being extended to Native
Anmerican |land clains; and that under the terns
Johnson has outlined that the people he is
speaking for are happy to have the British take
up the occupation of the distant posts, the
formerly French posts in the Geat Lakes.

And he further says that he hopes that
the British will always treat them as brethren,
meani ng al ways treat themrespectfully as
allies.

Q And what is the significance of
his giving Johnson a belt?

A. The use of wanpum belts in
covenant chain di pl omacy, and di pl omacy nore
generally anong First Nations in the northeast,
was a way of solemnizing diplomtic agreenents,
a way of confirmng and renenbering the
comm tnents that were bei ng nade.

Q Thank you

| have a few brief questions now about
the relationship between the Treaty of Detroit
and the Treaty of Paris.

Who are the parties to the Treaty of

Pari s?
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A Britain, France, and Spain.

Q And what First Nations were
parties to the Treaty?

A None.

Q And you said that Britain had
al ready made peace with the G eat Lakes First
Nations through the Treaty of Detroit, is that
correct?

A. Yes.

Q And what does the Treaty of Paris
say about First Nations' land rights?

A. It does not -- the Treaty of
Paris does not address First Nations' |and
rights.

Q And what affect did the Treaty of
Paris have on the Treaty of Detroit.

THE COURT: Counsel, just take a
breat h between each of your questions. Since |
need to understand the answer | need you to go
back two questions at this point.

M5. PELLETIER My apol ogi es.

THE COURT: | lost you at who were the
parties to the Treaty of Paris, Britain, France
and Spain. Are First Nations parties? No.

Does it address land right? And then | couldn't
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keep up.

BY MS. PELLETI ER

Q "Il go to the question just
before that, which was just to confirmthat you
had earlier said that Britain had al ready made
peace with the Great Lakes First Nations through
the Treaty of Detroit?

A. Yes.

Q And what does the Treaty of Paris
say about First Nations' land rights?

A Not hing. It does not address the
i ssue of First Nations |land rights.

Q What effect did the Treaty of
Paris have on the Treaty of Detroit?

THE COURT: Can you repeat that?

BY Ms. PELLETI ER

Q VWhat affect did the Treaty of
Paris have on the Treaty of Detroit?

THE COURT: Before you answer that
gquestion, sir, can you remnd nme of the dates of
those two treaties?

THE WTNESS: Yes. Detroit is
Septenber 1761. So, you know, shortly foll ow ng
the capitulation at Montreal.

THE COURT: That's what | thought.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:

13: 36
13: 38
13: 40
13: 44
13: 45
13: 48
13:50
13:50
13:50
13:51
13:52
13:55
13: 56
13: 56
13:56
13: 56
13:59
14: 00
14: 04
14: 04
14: 07
14:09
14: 12
14: 14
14: 17

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Chippewas of Saugeen First Nation et al v. Attorney General Of Canada et al
DAY 19/VOL 19 on June 10, 2019

) Page 1602
THE WTNESS: And the Treaty of Paris

that ended the Seven Years' War in its totality
t hat does not cone until 1763.

THE COURT: So the Treaty of Detroit
havi ng al ready been entered into, counsel, your
guestion confuses ne.

M5. PELLETIER 1"l rephrase the
guestion, Your Honour.

BY M5. PELLETI ER

Q Did the Treaty of Paris nodify
the Treaty of Detroit?

A No, it did not.

MR. OGDEN:  Your Honour.

THE COURT:  Yes.

MR. OGDEN. To the extent the
Treaty --

THE COURT: Yes, counsel, that's a
| eadi ng question if that's why you' re standi ng.

MR. OGDEN. Well, actually ny concern
Is that the question is asking for a concl usion
perhaps as to law, or as to law to the extent
that the Treaty of Detroit is put forward as a
treaty wwth First Nations.

THE COURT: Well, rest assured that

this gentleman is not qualified to give opinions
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of law so |I appreciate your interjection. It

was a | eadi ng question, but | think counsel was
trying to use a different verb since |I was
confused by the earlier question.

MR. OGDEN. Thank you, Your Honour.

THE COURT: | will take it all into
when considering this gentleman's answer.

MR. OGEN. Thank you, Your Honour.

THE COURT: | thought to nyself, it's
limted to really if | conprehensively read the
Treaty of Paris I'd find no words in it that
reported to affect an anmendnent to the
previously-entered into Treaty of Detroit. |
think that's where you were goi ng, counsel.

M5. PELLETIER  That's correct, Your
Honour .

THE COURT: And go no further than
t hat .

MR. OGDEN. Thank you.

THE COURT: Al right. Thank you.
Pl ease go ahead.

BY M5. PELLETI ER

Q So I'd like to nove now to point
2 on the roadmap.

THE COURT: Just before you do that
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|"mgoing to just sort this out, this point that

you' ve just discussed.

Two years earlier, sir, the Treaty of
Detroit roughly?

THE W TNESS: Yeah, a year and a hal f.

THE COURT: Please go ahead, Counsel.

M5. PELLETIER  Thank you.

BY M5. PELLETI ER

Q So | would like to nove to point
2 on the roadmap, that in Pontiac's War the
Great Lakes First Nations asserted control over
the waterways in their territory.

Dr. Hinderaker, in your main report
and first supplenentary report you discuss the
l'i kel i hood that SON participated in Pontiac's
War or at |east supported it. In brief, how
likely do you think it was?

A | think it's reasonably likely
that they partici pated.

Q And your rationale for this
position is detailed in those reports so | don't
propose to take you through them today.

Moving on to point 2(a) on the
roadmap, that is that controlling the G eat

Lakes wat erways was a strategic necessity both

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:

17:28
17: 30
17: 37
17: 41
17: 44
17: 44
17: 45
17: 48
17:51
17:53
17:55
18: 00
18: 02
18: 07
18: 11
18: 17
18: 22
18: 28
18: 31
18:33
18: 36
18: 39
18: 43
18: 48
18: 54

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Chippewas of Saugeen First Nation et al v. Attorney General Of Canada et al
DAY 19/VOL 19 on June 10, 2019

) ) ) ) Page 1605
for Britain and the Great Lakes First Nations.

Let's start with the strategic significance of
the waterways to Britain.

At page 45 of your main report you
say:

“[...]in a place and tine when

| ong- di stance overland transport was a

practical inpossibility the G eat

Lakes were the strategic heart of the

conti nent."

What do you nean by that?

A Vel l, | nmean because water
transport was really the nost essential neans of
transportation; that the G eat Lakes really
provi ded the npbst extensive access to various
territories, contiguous territories of any body
of water, any collection of bodies of water in
North Anerica.

Q Way was Britain interested in
occupyi ng the posts?

A Wll, by the terns of the Treaty
of Paris France had ceded all of its territory
east of the Mssissippi Rver to Geat Britain.

And so in order to accede to the

terns, in order to take up the territory that
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11:18: 59 1 was being granted to Great Britain the British
11:19: 03 2 needed to occupy those posts because that was
11:19: 05 3 what the French enpire consisted of in the

11:19: 09 4 I nterior country.

11:19: 10 5 So it was interested in picking up on
11:19: 14 6 the trading relationships and the alliance
11:19:17 7 rel ati onshi ps that the French had devel oped.
11:19: 23 8 Q What was the strategic

11:19: 24 9 significance of the choice of location for the
11:19: 28 10 posts?

11:19: 31 11 A The posts are -- there are a
11:19: 35 12 nunber of posts that we're tal king about, a
11:19: 37 13 coupl e of dozen; but when you focus on the posts
11:19: 41 14 In the Geat Lakes the nost inportant ones were
11:19: 43 15 | ocated at choke points in the transportation
11:19: 48 16 system of the Great Lakes.

11:19: 52 17 So those were strategically

11:19: 55 18 significant to the extent that they granted --
11:19: 59 19 that they provided a certain anount of control
11:20: 03 20 over traffic on the Geat Lakes.

11:20: 08 21 They also were ideally placed for

11: 20: 10 22 trading relations since all roads, in effect, or
11:20: 15 23 all water routes led to these posts.

11: 20: 18 24 Q Thank you.

11: 20: 23 25 Now | et's discuss the strategic
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11:20: 25 1 significance of the waterways to the G eat Lakes
11:20: 35 2 First Nations. Wiy was it inportant for the
11: 20: 37 3 G eat Lakes First Nations to control the
11: 20: 38 4 wat er ways?
11:20: 39 5 A Well, the Great Lakes First
11: 20: 40 6 Nati ons, you know, their territory was really
11: 20: 46 7 bui |t around the waterways of the Geat Lakes.
11: 20: 50 8 The G eat Lakes were critically inportant to
11: 20: 53 9 them as transportation routes, also for resource
11: 20: 57 10 gat heri ng.
11:21:14 11 Q At page 17 of your report you say
11:21: 16 12 | that:
11:21: 16 13 “"For the first tinme the G eat
11:21: 18 14 Lakes First Nations contenpl ated that
11: 21: 20 15 Britain mght attenpt to displace them
11:21: 22 16 fromtheir territories.”
11:21: 25 17 What led themto realize that this was
11:21: 26 18 a possibility?
11:21: 31 19 A. Yeah. Despite the prom ses that
11:21: 33 20 Johnson made at Detroit in 1761 there was
11:21: 37 21 grow ng concern by early 1763 that the British
11:21: 45 22 m ght not be good for their word. And they had
11: 21: 50 23 several reasons for thinking this.
11:21:51 24 One reason is that Geat Lakes people
11: 21: 56 25 had -- were having nore contact with groups
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11:22: 00 1 like -- especially the Del awares and Shawnees
11:22: 03 2 who had t hensel ves been displaced by earlier
11:22: 09 3 British settlenent.

11:22: 10 4 They were al so observing, in 1763,
11:22: 12 5 this pattern repeating itself in the upper Ohio,
11:22:15 6 both around Fort Pitt and to a | esser extent at
11:22: 21 7 Sandusky.

11:22: 22 8 And so there was some grow ng concern
11:22: 28 9 about British respect for Native Anerican |and
11:22: 38 10 clains. There was al so concern about the tenor
11: 22: 40 11 wth which mlitary officials were taking up
11:22: 43 12 their places in sonme of the western posts.

11: 22: 55 13 Q At page 21 of your report you say
11:22: 55 14 | that one of the causes of Pontiac's War was:

11: 22: 59 15 “[...]the concern that colonists
11:22: 59 16 regarded the newly acquired posts in
11:22: 59 17 the west as beachheads that m ght

11:22: 59 18 support and defend new settlenents on
11:23: 02 19 First Nations | ands".

11:23: 05 20 How did the posts facilitate

11:23: 08 21 settl enment?

11:23: 08 22 A Well, a post like Fort Pitt is an
11:23:12 23 especially good exanple of the way that a

11:23: 13 24 synbiotic relationship could devel op between the
11:23: 18 25 fort itself and a settlenent popul ation
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11:23:22 1 surrounding it.

11:23: 23 2 Because once that fort was established
11:23: 26 3 settlers immedi ately gathered outside its walls
11:23: 31 4 to -- hoping to supply the fort with food in
11:23: 34 5 exchange for noney.

11:23: 36 6 And that pattern was one that First

11: 23: 40 7 Nat i ons peopl es observed and m strusted, based
11:23: 44 8 on what they had seen happen in colonies |ike
11:23: 48 9 Pennsyl vani a and New Jersey in earlier years.

11: 23: 55 10 Q At page 29 of your report you say
11:23: 58 11 t hat :

11:23:59 12 "Sonme peopl e, including Pontiac
11:24: 01 13 hi nsel f, wanted to pronpt France to
11:24: 03 14 re-enter the war."

11: 24: 06 15 Wiy did they want that?

11:24:10 16 A. There was a grow ng sense anong
11:24: 12 17 First Nations of the Geat Lakes and the Chio
11:24: 14 18 Val |l ey that the exchange of the French as

11:24: 20 19 partners for the British as partners was a bad
11: 24: 25 20 deal for them

11: 24: 26 21 Particularly there was concern about
11: 24: 29 22 | and pressures, which we've just discussed.

11:24: 32 23 There were also really stringent new
11: 24: 36 24 trade regul ations that Amherst had pronul gat ed,
11: 24: 43 25 whi ch put trenendous econom c pressure on First
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11:24: 48 1 Nat i ons peopl es who were still trying to recover
11:24: 51 2 fromthe years of warfare which, you know, were
11: 24: 57 3 years of privation anyway.
11: 24: 59 4 And so Amherst was trying to inpose
11:25: 02 5 regul ations that required Native Anerican
11: 25: 04 6 hunters to cone to British posts in order to
11: 25: 08 7 trade rather than allow ng traders to travel to
11: 25: 10 8 their comunities, as had previously been the
11: 25: 13 9 practi ce.
11:25: 14 10 He was also dramatically limting the
11:25: 16 11 anmount of | ead and gun powder that could be
11:25: 21 12 traded to First Nations peoples.
11:25: 25 13 So the sense -- after -- you know,
11: 25: 29 14 once the Seven Years' WAr was over was a very
11:25: 32 15 strong sense in this region, in this interior
11: 25: 36 16 region, that Britain was fundanental |y changi ng
11:25: 39 17 the terns of engagenent, the terns of alliance
11: 25: 41 18 t hat had previously governed both French and
11:25: 48 19 British practices in this area.
11: 26: 03 20 Q At page 17 of your report you say
11: 26: 04 21 t hat :
11: 26: 05 22 “"At the beginning of Pontiac's
11: 26: 06 23 War the goal was 'to prepare the
11: 26: 10 24 ground for the possibility of a French
11: 26: 12 25 reoccupati on of those Forts'."

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

The Chippewas of Saugeen First Nation et al v. Attorney General Of Canada et al
DAY 19/VOL 19 on June 10, 2019

Page 1611
11:26: 18 1 As the likelihood of that possibility
11:26: 20 2 decreased over the course of the war how did the
11: 26: 22 3 First Nations' goals change?

11:26: 29 4 A It's a good question, and really
11: 26: 30 5 this is sonmething that we can only be -- we can
11: 26 35 6 only infer. But it appears that during the

11: 26: 37 7 course of the war that at the outset the

11:26: 43 8 intentions of warriors, attackers in Pontiac's
11: 26: 48 9 War was to expel the British fromthe posts that
11: 26: 54 10 t hey attacked.

11: 26: 56 11 By the end of the summer, and in the
11:27:00 12 fall of 1763, when it becane increasingly clear
11:27:07 13 that there was going to be no French return to
11:27:09 14 | the region, it seens that the First Nations
11:27:16 15 conbatants in Pontiac's War recalibrated their
11:27: 28 16 strategy to take account of the necessity of
11:27:30 17 allowing Britain to maintain its presence at the
11: 27: 34 18 posts.

11:27:35 19 So, by the end of Pontiac's War it's
11:27: 38 20 my view that the First Nations were nore

11:27: 45 21 interested in ensuring that the British occupied
11: 27: 49 22 t hose posts on their terns, that they at |east
11: 27: 56 23 i npose sone control over the way in which

11:28: 01 24 British traders and sol diers entered into,

11:28: 03 25 returned into their territories.
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11:28: 07 1 Q Thank you. Your Honour, would
11:28: 07 2 you |like to take the norning break?

11:28: 09 3 THE COURT: Yes. W can do that.

11:28: 10 4 Twenty m nutes.

11:28: 11 5 -- RECESSED AT 11:29 AM  --

11:28: 11 6 -- RESUMED AT 11:54 AM - -

11:53:19 7 THE COURT: Pl ease go ahead, counsel.
11:53: 21 8 MS. PELLETI ER: Thank you. Your

11:53: 22 9 Honour .

11:53: 23 10 BY M5. PELLETI ER

11:53: 23 11 Q Before the break we were

11:53: 24 12 di scussing Pontiac's goals for the war, for

11:53: 27 13 Pontiac's War. And now I'd like to talk a bit
11:53: 32 14 about Pontiac's -- the First Nations rationale
11:53: 35 15 for the war.

11:53: 36 16 And at page 17 of your report you say:
11:53: 40 17 "For the vast mgjority of

11:53: 43 18 partici pants, however, the goal was
11:53: 45 19 not to reject all contact with

11:53: 46 20 Eur opeans but to shape the terns upon
11:53: 49 21 which it continued. They wanted to
11:53: 52 22 mai ntain trade ties that woul d

11:53:53 23 continue to bring European nerchandi se
11:53: 55 24 into the region, but to do so on terns
11:53:59 25 that ensured their control of the
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11:54: 01 1 territory they occupied. To that end,
11:54: 04 2 Pontiac's War sought to denonstrate
11:54: 07 3 the essential vulnerability of

11:54: 09 4 Britain's western posts and to inpress
11:54: 12 5 upon the enpire's mlitary and

11:54:15 6 adm ni strative | eaders the essenti al
11:54: 17 7 fact that they occupi ed those posts
11:54: 20 8 only with the perm ssion of the First
11:54: 22 9 Nations that controlled the

11:54: 24 10 surrounding territory."

11:54: 27 11 What did the First Nations want from
11:54: 29 12 Britain to achieve this goal ?

11:54: 34 13 A. The First Nations wanted to

11:54; 37 14 ensure their territorial integrity and they

11:54: 41 15 wanted to -- they wanted Great Britain to reopen
11:54: 47 16 trading ties that would provide themw th the
11:54: 51 17 trade goods, the nerchandi se that they had cone
11: 54: 54 18 t o expect.

11:55: 06 19 Q At pages 17 and 22 of your main
11:55: 08 20 report you say that sone of the participants in
11:55:10 21 the War were inspired by the prophet Neolin,
11:55: 10 22 correct?

11:55: 15 23 A. Yes.

11:55:15 24 Q At page 23 you quote Pontiac's
11:55: 18 25 rendition of the Neolin's prophecies. And those

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

11:55: 22
11:55: 23
11: 55: 27
11:55: 34
11:55: 36
11:55: 37
11:55: 46
11:55:50
11:55:53
11:55: 54
11:55: 58
11:56: 01
11: 56: 07
11: 56: 09
11:56: 15
11:56: 19
11: 56: 24
11: 56: 27
11: 56: 34
11:56: 37
11: 56: 38
11:56: 56
11:56: 58
11:57: 00
11:57: 03

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Chippewas of Saugeen First Nation et al v. Attorney General Of Canada et al
DAY 19/VOL 19 on June 10, 2019

) ) ) ) Page 1614
prophecies call on the First Nations to drive

the British off their lands. What is the source
of these quotes?

A These quotes cone froma
firsthand account of the siege of Detroit. This
Is where Pontiac hinself was operating. It is a
journal that has | ong been regarded as an
authentic, firsthand account. |It's authorship
Is uncertain but it's been attributed to a
Frenchman at Detroit nanmed Robert Navarre.

Q And |'d like to pull up that
docunent, which is at Exhibit 524, and start by
bringing up the title page.

A. There are a coupl e of
aut horitative published versions of this
journal. This particular edition is, you can
see, printed in 1958. |It's a volune that
I ncl udes a couple of texts, one of which is this
Robert Navarre journal.

Q Thank you. So I'd like to take
you to the passage -- a passage at page 14. And
this is Pontiac --

THE COURT: You have page 13, counsel.
| thought you said 147

MS. PELLETIER | did, sorry. It
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11:57: 06 1 appears | have neglected to highlight the

11:57: 09 2 passage but 1'I|l be reading fromthe beginning
11:57: 11 3 of the | ast paragraph.

11:57:13 4 BY M5. PELLETI ER

11:57: 14 5 Q Whi ch here you woul d agr ee,

11:57: 15 6 Dr. Hi nderaker, this is Pontiac who is speaking,
11:57:18 7 rel aying a nessage fromthe Master of Life who
11:57: 23 8 gave Neolin the prophecies, correct?

11:57: 28 9 A Yes. So, | nean, just to

11:57: 28 10 clarify, so this is Robert Navarre's

11:57: 31 11 supposedly -- probably Robert Navarre's text,
11:57:35 12 his journal. So he is reporting what he

11:57: 39 13 understood Pontiac to say to the assenbl ed

11:57: 41 14 | warriors before the attack on the fort. And in
11:57: 45 15 doing that he is quoting, you know, his

11:57: 48 16 under st andi ng of Neolin's prophecy.

11:57:53 17 Q Thank you. So the text reads:
11:57: 55 18 "This | and where ye dwell | have
11:57:59 19 made for you and not for others.

11:58: 01 20 Whence cones it that ye permt the
11:58: 03 21 whi tes upon your |ands? Can ye not
11: 58: 06 22 live without then? | know that those
11:58: 09 23 whom ye call the children of your
11:58: 11 24 G eat Father supply your needs. But
11:58: 14 25 if ye were not evil, as ye are, ye
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11:58:19 1 could surely do without them Ye

11:58: 21 2 could live as ye did live before

11:58: 23 3 know ng them Before those whomye
11:58: 26 4 call your brother had cone upon your
11:58: 28 5 lands. Did ye not |live by the bow and
11:58: 30 6 arrow? Ye have no need of gun or

11:58: 34 7 powder, or anything el se, and

11:58: 36 8 neverthel ess ye caught animals to live
11:58: 38 9 upon and to dress yourselves with

11:58: 40 10 their skins. But when | saw that ye
11:58: 44 11 were given up to evil | led the wild
11:58: 51 12 animals to the depths of the forest so
11:58: 52 13 that ye had to depend upon your

11:58: 54 14 brothers to feed and shelter you. Ye
11:58: 57 15 have only to becone good again and do
11: 58: 59 16 what | wish and I will send back the
11:59: 02 17 animals for your food."

11:59: 06 18 Dr. Hi nderaker, how prom nent was the
11:59: 08 19 theme of giving up European goods, particularly
11:59: 12 20 firearns, in Neolin's teachings?

11:59: 17 21 A In Neolin's teachings this is a
11:59: 24 22 thenme that cones up. Although Neolin is a

11: 59: 28 23 little hard to read and, of course, we don't
11:59: 31 24 have any firsthand accounts of what Neolin was
11:59: 33 25 saying. W have several secondhand versions of
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11:59: 36 1 this prophecy. But he did make reference to the
11: 59: 45 2 I dea that First Nations once lived with bows --
11:59: 51 3 made do with bows and arrows and wore skins.

11: 59: 56 4 And there is sone inplication that they should
11:59: 58 5 be going back to that way of living, but then
12:00: 01 6 there are other aspects of his teachings that do
12:00: 04 7 not necessarily inply conpl ete separation.

12: 00: 10 8 For exanple, if you just go on a

12:00: 11 9 little bit fromwhat you were just reading this
12: 00: 15 10 version of Neolin's prophecy says:

12:00: 18 11 "I do not forbid you to permt
12:00: 20 12 anong you the children of your father.
12:00: 22 13 | love them they know and pray to
12:00: 23 14 ne. "

12:00: 24 15 So that seens to be a kind of

12: 00: 27 16 intention if not a contradiction with the

12:00: 30 17 I njunction to separate thensel ves.

12:00: 34 18 It's also -- | nean peopl e have

12:00: 35 19 comrent ed, schol ars have commented frequently on
12:00: 38 20 the fact that Neolin hinself, his spiritual

12:00: 43 21 i deas are clearly strongly influenced by

12: 00: 46 22 Christian traditions as well as indi genous ones.
12:00: 51 23 So he's a conplicated figure.

12: 00: 57 24 But this idea about bows and arrows
12:01: 00 25 and skins conmes up in the versions of the
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12:01: 03 1 prophecy that we have.

12:01: 07 2 Q Thank you.

12:01: 12 3 To what extent did Neolin's teachings
12:01: 16 4 lead to a spiritual novenent?

12:01: 18 5 A That's a good question. |t seens
12:01: 20 6 to be the case, at | east Europeans in the G eat
12:01: 24 7 Lakes and the Ohio country reported that

12:01: 27 8 people -- that First Nations peoples were

12:01: 30 9 broadly aware of Neolin, his nessage travell ed.
12: 01 36 10 But there are no exanples of -- that |
12:01: 40 11 know of , of communities that actively

12:01: 46 12 I npl emented the kind of prescription here for
12:01: 50 13 rejecting European influences, rejecting

12:01: 57 14 cl ot hi ng and weapons and |living as their

12:01: 59 15 | forefathers once did.

12:02: 01 16 Q So just to be clear on that

12:02: 03 17 poi nt, how many First Nations were giving up
12:02: 05 18 firearnms, which Neolin's teaching appears to

12: 02: 08 19 call for?

12:02: 09 20 A None that | know of.

12:02: 14 21 Q How much wei ght do you give

12:02: 16 22 Neol in's prophecies as a cause of Pontiac's War?
12:02: 23 23 A. Well, it's a good question. It
12:02: 25 24 does cone up. You know I think, for exanple,

12: 02: 26 25 Robert Navarre uses it to introduce his account
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of Pontiac's War. And it has rhetorical and

dramatic utility. And it may be that Ponti --
sorry, that Neolin's nessage was -- had sone
ki nd of gal vani zing effect on communities that
were really struggling with the situation they
found thensel ves in.

But | think that in terns of thinking
about the |arger goals, the | arger purpose of
the war, | don't think Neolin's prophecy gets us
very far. Because | think that it's quite clear
that Pontiac and the other First Nations peopl es
that rose up against the British power in 1763
were -- were not seeking separation from
Eur opean i nfluence. They had been living with
Eur opean influences a long tinme. There was
interest in restoring the French to the region.
In the end, there was an interest in dictating
ternms to the British for the reoccupation of the
posts.

So in that sense | don't think that
Neol i n's prophecy goes very far toward
expl aining the notives or the goals of the -- of
Pontiac's War.

Q Thank you. 1'd like to now bring
up docunment SC0623. It's the expert report for
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Canada by Dr. Beaulieu. It's entitled "French,

British and Aborigi nal Peoples in the G eat
Lakes Area 1600-1774". Your Honour, if this
could be marked as the next lettered exhibit for
i dentification.

THE COURT: It can be marked as the
next lettered exhibit. 1It's not being narked
for identification because | think we all
consent to what it is, but this gentleman hasn't
testified yet so for that reason it can be
marked as a lettered exhibit at this tine.

So Professor Beaulieu's report will be
the next letter exhibit.

EXH BIT NO E(2): Expert report of

Dr. Beaulieu entitled "French, British

and Aborigi nal Peoples in the G eat

Lakes Area 1600-1774".

BY MS. PELLETI ER:

Q So I'lIl take you to -- it's PDF
i mge 83, but page 82 of M. -- or
Dr. Beaulieu's report. 1've highlighted a
passage. |'ll read it out. |t reads:

"The hostility toward the British
also fed into a messi ani ¢ novenent

t hat advocated a return to traditional
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12: 06: 01 1 Abori ginal practices and the breaking
12: 06: 03 2 off of relations with the Europeans.
12: 06: 05 3 Thi s novenent, which first energed in
12: 06: 07 4 the Chio Valley, played a decisive

12: 06: 12 5 role in the outbreak of the conflict.
12: 06: 15 6 It acted as the ideol ogical fernent

12: 06: 16 7 for the Aboriginal coalition that took
12: 06: 20 8 up arns agai nst the English."

12: 06: 23 9 Dr. Hi nderaker, do you agree with

12: 06: 24 10 Dr. Beaulieu's claimthat this spiritual

12: 06: 27 11 novenent, to the extent there was one, played a
12: 06: 30 12 decisive role in the outbreak of Pontiac's War?
12: 06: 33 13 A | do not. | think that this

12: 06: 39 14 passage overstates the significance of Neolin's
12: 06: 44 15 influence. | think the phrase "nessianic

12: 06: 48 16 novenent"” is problematic. As | said a mnute

12: 06: 52 17 ago, | don't think there's evidence of a

12: 06: 56 18 Neol i n-i nspired novenent anong the First Nations
12:07: 00 19 of the Great Lakes. And particularly the

12:07: 03 20 enphasis in this passage on return to

12:07: 06 21 tradi tional Aboriginal practices and breaking
12:07: 09 22 off of relations with the Europeans.

12:07: 12 23 There's no evidence that that was a
12:07: 14 24 meani ngful, |ong-term goal of Pontiac or the
12:07: 18 25 | various other First Nation warriors that nade
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12:07: 22 1 | war on the British in 1763.

12:07: 28 2 And the idea of an ideol ogi cal

12:07: 34 3 ferment. As | said, | do think it's possible
12:07: 34 4 that Neolin's prophecy provided sone kind of
12:07: 41 5 gal vani zing energy for the warriors, but the
12:07: 44 6 phrase "ideol ogical fernment" inplies sonething
12:07: 45 7 nore than gal vani zing energy. | think it

12: 07: 50 8 inplies that there was sonme kind of underlying
12:07: 53 9 conceptual logic to his nessage that structured
12: 07: 56 10 the ideas, the goals of the warriors in 1763. |
12: 08: 00 11 do not think that was the case.

12: 08: 04 12 | think that, as | said, these were
12:08: 07 13 communities that were | ong accustoned to

12:08: 09 14 relations with European powers and had wanted to
12:08: 14 15 sustain those relations on terns that they could
12: 08: 19 16 control or at |east influence.

12:08: 21 17 Q Thank you.

12:08: 35 18 |'"d like to nove now to point 2(b) of
12:08: 38 19 the roadmap. In Pontiac's War the G eat Lakes
12: 08: 39 20 First Nations mlitary strategy was to take

12: 08: 39 21 control of waterways.

12: 08: 44 22 And your main report describes a

12: 08: 45 23 nunber of events in the war that denonstrates
12:08: 48 24 this was their strategy. For exanple, at pages
12:08: 51 25 49 to 53 you give a brief narrative of Pontiac's
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12: 08: 55 1 efforts to destroy the British ships protecting
12:09: 00 2 Fort Detroit. | would like to ook further in
12:09: 03 3 depth into one of these events, which is the
12:09: 06 4 attack on the surveyors.

12:09: 12 5 Pages 24 and 49 of your main report
12:09: 14 6 you say that Pontiac's War started on May 6t h,
12:09: 19 7 1763, when a party of Gibwe warriors attacked a
12:09: 23 8 party of British surveyors sent to map the

12:09: 26 9 channel from Detroit to Lake Huron.

12:09: 28 10 Wiy were the British surveying the
12:09: 31 11 channel ?

12:09: 33 12 A. They were surveying the channel
12:09: 35 13 because they were trying to figure out whether
12:09: 38 14 It was possible for a |large vessel to sail from
12:09: 45 15 Lake Erie into Lake Huron and if so to map the
12:09: 49 16 channel that would allow that to happen.

12:09: 59 17 Q | would like to bring up Exhibit
12:10: 01 18 514. Dr. Hinderaker, can you tell us a bit

12:10: 18 19 about this docunent please?

12: 10: 20 20 A Yes. This is the sane -- you can
12:10: 27 21 | see that it's the sanme volune that we were

12:10: 30 22 | ooking at for the Navarre journal. The other
12: 10: 35 23 docunent that it contains is the narrative of

12: 10: 38 24 John Rutherford, who is with the party that you
12:10: 41 25 were just describing and who was captured in the
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attack that you just identified.
Q So what is this docunent about?
A. It is -- it tells the story of

Rut herford' s experience in the attack on the
surveyors and in his captivity follow ng that
attack.

Q Geat. So | would like to take
you to PDF i mage 67, which are pages 222 and 224
of this docunent, and |'ve highlighted sone
passages. So |'ll take you to the entry for My
6th, the day of the attack.

Rut herford is describing an exchange
the survey party had wth two French Canadi ans
on their way to the area they intended to
survey. The passage begins:

“"May 6th, in the norning we
arrived at La Pinnarre, where there
wer e sone Canadi ans buil ding a saw
mll for whomwe brought, at the
desire of a French gentl eman at
Detroit, a few barrels of flour.

They returned us thanks and told
us with all the rhetoric they were
masters of that all the Nations of

| ndi ans around were in | eague to take
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up the hatchet against the English;

that they knew of our com ng that way
and were waiting six mles up the
river to seize and destroy us. And if
we proceeded any farther we woul d
certainly be cut to pieces. They
begged us with tears in their eyes for
God' s sake to return and by neans of
the wind and strong current of the
river we mght gain the Fort before
they coul d perceive we had di scovered
their intentions. This was friendly
advi ce given by people who showed even
by their countenances that they have
our safety very nuch at heart, and had
we followed their counsel nmany woul d
have saved their lives on this
occasi on and others would have avoi ded
a |l ong and dangerous captivity."

Dr. Hi nderaker, in your view was the

A Yes.
Q And why woul d the First Nations
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A Well, | think that this is really

cl ear evidence of the desire on the part of the
Qibwe warriors that participated in this attack
to control access to Lake Huron.

Q | would like to bring up docunent
SC0422. This is a report by M. Gaves prepared
in this proceeding for Ontari o.

Your Honour, could we have it marked
as the next lettered exhibit?

THE COURT: Yes.

THE WTNESS: Lettered Exhibit F(1).

EXHBIT NO F(1): Report authored

M. G aves.

BY MS. PELLETI ER:

Q So I'll take you to page 6 of
M. Gaves' report. |[|'ve highlighted a passage.
It reads:

"Prof essor H nderaker feels that
the warriors were conpelled by
"strategic necessity of acting'
agai nst the survey party because the
St. dair R ver forns the passageway
bet ween Lake Eries and Huron. Wile
this may be a possibility there is a

greater possibility that the British
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party was attacked sinply because it

was necessarily on the water since

there were no roads in the region at

the tine."

Dr. Hi nderaker, could you please tell
the court whether you agree with this passage
and why?

A. | strongly disagree with this
passage. M. Gaves does not explain his
rationale for saying that there is a greater
possibility that the party was attacked, you
know. | nean, by saying sinply because it was
necessarily on the water the inplication is that
the location of the attack was random

| think that it's quite clear that the
accounts that we have suggest, as you brought
out in questioning, that it was a prenedi cated
attack. They were |located in a particular place
on the river anticipating the arrival of a
surveying party.

| can't imagine why M. G aves,
frankly, thinks it's nore likely that it was a
random event than a strategically intentional
one.

Q Thank you.
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So I'd like to nove on to point 2(c)

of the roadmap and tal k about the extent to
whi ch the G eat Lakes First Nations achieved
their goals for the war.

"1l bring up now docunent SC0446.
This is a map from page 49 of Hel en Hor nbeck
Tanner's "Atlas of Great Lakes Indian History".
Per haps you can begin, Dr. Hi nderaker, by
telling us a bit about this publication?

A The publication is a -- was a
scholarly undertaking to provide an atl as, that
Is to say a kind of conprehensive history and
anal ysis of Great Lakes I|ndi genous peoples from
the prehistorical period through -- into the
19t h century.

Q And what does this map show?

A This map shows the British Forts
affected by Pontiac's War in 1763.

Q Note there's a legend in the
bottom | eft-hand corner of the map. Can you
explain that | egend to us?

A Yes, the Forts that have a hol | ow
m ddl e, the Forts that have a dot in the -- a
white dot in the mddle of themare the Forts

that were destroyed or abandoned by the British
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as a result of First Nations' attacks.

The Forts that have a solid mddle are
the Forts that were attacked or besi eged but
were held by the British.

And then the dates show -- the nunbers
underneath the Fort nanes show dates either of
the attack, the successful attack or, in the
case of Detroit, Pitt and Ligonier, the period
during which the Forts were under attack, under
Si ege.

Q And is this map accurate?

A Yes.

Q Your Honour, |1'd ask that this be
mar ked as the next exhibit?

THE COURT: Before we do that |I'm
havi ng trouble seeing it. The w tness has
Indicated that there are two different kinds of
square boxes which generally seemto be --
there's one that's filled and there's one that's

not filled. Are those the only two indicators,

sir?

THE W TNESS. Yes.

THE COURT: So it's just not a very
good copy, counsel. | suppose you can probably

get a better one?
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M5. PELLETIER |Is that better having

zooned in, Your Honour?

THE COURT: That is probably good
enough. | can now nore clearly see the
di fference between the two square boxes.

MR, MCCULLOUGH: Your Honour, Canada
has in fact a higher quality copy of the first
part of the Tanner atlas. Perhaps after we
finish this portion of the exam nation we can
convey that to our friends.

THE COURT: Thank you for doing that.
So what we'll do is we'll mark a substitute
I mage as the next exhibit. M. Registrar, what
exhibit are we on?

THE REG STRAR.  Exhibit 4024.

EXH BIT NO 4024: Copy of page 49 of

Hel en Hor nbeck Tanner's "Atl as of

Great Lakes Indian History".

THE COURT: So 4024 is page 49 of this
atlas, | think you call it "Atlas of Indian
Hi story"?

M5. PELLETIER  "Atlas of G eat Lakes
| ndi an Hi story".

THE COURT: And we'll work with this

i mage for now, as enlarged, and we'll get a
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12: 19: 57 1 better one for |ater.

12:19: 58 2 M5. PELLETIER:  Thank you, Your

12:19:59 3 Honour .

12:19: 59 4 THE COURT: Pl ease go ahead.

12:20: 01 5 BY Ms. PELLETI ER

12: 20: 02 6 Q Dr. Hi nderaker, which of the
12:20: 03 7 forts would you consider as being in the

12:20: 04 8 territory of the G eat Lakes First Nations?
12:20: 09 9 A. | would say all of them--

12:20: 13 10 Bedf ord and Ligonier were certainly outside of
12:20: 16 11 that territory. Pitt was outside of the G eat
12: 20: 19 12 Lakes, but it did have -- the First Nations

12: 20: 22 13 peoples at Fort Pitt had substantial contact

12: 20: 26 14 wth Geat Lakes warriors. But Ligonier and

12: 20: 33 15 Bedf ord | guess probably fit, but Fort Pitt --
12:20: 36 16 yeah. | would say the rest of them are best

12: 20: 46 17 regarded as forts in the Great Lakes region.

12: 20: 49 18 Q You nentioned that Pontiac's War
12: 20: 52 19 started on May 6th, 1763. Can you describe how
12:20: 56 20 successful the First Nations had been in taking
12:20: 58 21 control of the posts on the G eat Lakes by the
12:21: 01 22 end of June?

12:21: 06 23 A. Yeah, as you can see fromthis
12:21: 08 24 map, and if you |look at the dates as well as the
12:21: 14 25 | forts that fell, there were a series of
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12:21: 18 1 | successful attacks. N ne forts were abandoned
12:21: 23 2 by the British as a result of the attacks in My
12: 21: 25 3 and June.

12:21: 28 4 And at Detroit and at Fort Pitt

12:21: 31 5 prol onged si eges had been initiated and were
12:21: 36 6 underway and were having a substantial inpact on
12: 21: 42 7 | their inhabitants.

12:21: 43 8 Q And how cl ose did Pontiac cone to
12:21. 46 9 capturing Fort Detroit?

12:21:50 10 A Wl |, at the outset the

12:22:01 11 commandi ng officer at Detroit, dadw n, was

12:22: 04 12 ti pped off that there was an attack inpending
12:22: 07 13 and so he successfully prevented that from
12:22:10 14 happeni ng.

12:22: 10 15 | mean, over the long run the siege
12:22:13 16 had a pretty significant inpact on the Fort of
12:22: 16 17 Detroit. G adwin hinself said that at the tine
12:22: 20 18 that Pontiac sued for peace he was pretty nuch
12:22: 24 19 out of provisions and was worried that he was
12:22: 27 20 not going to be able to hold out much | onger.
12:22: 29 21 Q So let's take you to that

12:22: 31 22 docunent, actually, that source which is

12:22: 34 23 docunent SC0210.

12:22: 39 24 Now, this is a letter -- first,

12:22: 42 25 actually can we go -- perhaps you can begin by
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12:22: 46 1 telling us a bit about this publication?

12:22:52 2 A |"msorry, |I'mnot sure what

12:22: 54 3 | volune this is from This, | believe, is a
12:22: 57 4 conpi l ati on of Canadi an docunents. You can see
12:23:07 5 | that the -- that what appears here is a text,
12:23: 11 6 the text of a letter from d adw n, commandi ng
12:23:15 7 officer at Detroit, to Sir Jeffrey Amherst,
12:23:18 8 conmander-i n-chief, his Superior officer. And
12:23: 21 9 that is the original is found in the British
12:23: 24 10 museum manuscri pt collection. And that a

12:23: 29 11 printed version appeared in the M chigan

12: 23: 32 12 Hi storical Collections volume 27. And | take it
12:23: 38 13 that is that second version that is reproduced
12:23: 49 14 her e.

12:23: 49 15 Q And you're famliar with this

12: 23: 50 16 letter?

12:23:51 17 A Yes.

12:23:51 18 Q And it is, | see, dated Novenber
12:23: 52 19 1st, 17637

12:23: 58 20 A Unhm hmm

12:23: 58 21 Q You've noted that it's a letter
12:23: 59 22 from Major Henry Qadwin to Sir Jeffrey Amherst.
12: 24: 06 23 | You've said a little bit about this but could

12: 24: 06 24 you tell us a bit nore about who was Maj or Henry
12:24: 07 25 G adw n?
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12:24: 09 1 A Yeah. He was the commandi ng
12:24:10 2 officer at Detroit during the sumrer of 1763
12:24: 15 3 during the tine of the siege.

12:24: 20 4 Q And Amherst was still the

12:24: 23 5 commander-in-chief of Britain's North American
12:24: 25 6 forces?

12:24: 26 7 A Yes.

12: 24: 27 8 Q Your Honour, | would ask that
12:24: 28 9 | this be marked as the next exhibit.

12: 24: 31 10 THE COURT: Seeing no objection that
12:24: 32 11 wi Il be the next exhibit.

12:24: 35 12 THE W TNESS: Exhi bit No. 4025.

12: 24: 37 13 EXH BIT NO 4025: Text of a letter
12: 24: 40 14 from d adwi n, conmmandi ng officer at
12: 24: 40 15 Detroit, to Sir Jeffrey Amherst,

12: 24: 40 16 conmander i n-chief.

12:24: 49 17 BY MS. PELLETI ER:

12:24: 49 18 Q And |'ve highlighted a passage
12:24: 51 19 here. The first paragraph reads:

12: 24: 53 20 "On the 12th Cctober, the eneny
12: 24: 56 21 sued for peace in a very subm ssive
12:24:59 22 manner. At that tine | was so

12: 25: 01 23 ci rcunstanced for want of flour that I
12: 25: 04 24 must either abandon ny post or hear
12: 25: 07 25 them O the two | chose the latter,
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12: 25:09 1 thinking it of the utnobst consequence
12:25:13 2 to keep possession of the country.”
12:25: 16 3 At this point how |l ong had Detroit
12:25:18 4 been under attack?

12:25:19 5 A Si nce May.

12: 25: 20 6 Q And what does d adwi n nean by

12: 25: 22 7 "abandoni ng his post"?

12: 25: 25 8 A He seens to be contenplating the
12:25: 27 9 possibility that he was going to have to

12: 25: 29 10 surrender the Fort to its besiegers.

12:25: 35 11 Q How likely is it that dadwn is
12: 25: 37 12 telling the truth about being close to

12:25: 40 13 surrenderi ng?

12:25: 41 14 A. | assune that he's telling the
12: 25: 42 15 truth. | don't know why he woul d have a notive
12: 25: 46 16 not to tell the truth in this instance.

12: 25:50 17 THE COURT: It's not a question,

12: 25: 52 18 counsel. No one is standing up. The likelihood
12: 25: 55 19 of soneone -- well, | guess the answer w ||
12:25: 58 20 stand for whatever it stands for.

12: 26: 06 21 BY Ms. PELLETI ER

12: 26 07 22 Q When did -- sorry, who was the
12: 26: 07 23 "eneny" that dadwin is referring to?

12:26: 10 24 A The -- Pontiac and his allied
12:26: 14 25 warriors.
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12: 26: 15 1 Q And when did Pontiac |ift the
12:26: 18 2 si ege?

12: 26: 19 3 A The 30th of Cctober.

12:26: 21 4 Q And why did he do that?

12: 26: 24 5 A Wll, | nmean partly because he

12: 26: 31 6 was -- you know, because d adw n accepted his

12: 26: 40 7 suit of peace.

12:26: 41 8 | mean, for Pontiac in Cctober sonme of
12: 26: 47 9 | the warriors who had assenbled with himwere
12:26: 50 10 returning honme for winter hunts. It was kind of
12:26: 53 11 characteristic of First Nations warfare and

12: 26: 56 12 early nodern warfare in general, the winter was
12: 26: 59 13 not a canpai gn season so the practical term of
12:27.04 14 | the siege was reaching its end. And this was an
12:27: 13 15 opportunity for Pontiac to approach Gadwn to
12:27:19 16 begi n negotiating terns.

12:27. 23 17 Q And after the winter what was the
12:27: 26 18 First Nations' capacity to continue fighting?
12:27: 32 19 A. Do you nean to resune a siege in
12:27: 34 20 the spring of 17647

12: 27: 36 21 Q That's correct.

12: 27 38 22 A It's a good question. | nean,
12:27: 40 23 they -- they were short on supplies in Cctober.
12: 27: 45 24 They were short on gunpowder and | ead;

12:27: 48 25 presumably they m ght have been able to restock
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12:27:51 1 their supplies of gunpowder and | ead. They had
12:27:54 2 support from French traders in the Illinois

12: 27: 56 3 country and so it's possible that they could
12:28: 04 4 have returned and resuned the siege at that

12:28: 06 5 poi nt .

12: 28: 07 6 Q Wiy didn't they?

12:28: 07 7 A. Well, | think events were noving
12:28: 10 8 in a different direction; and by the spring and
12:28: 15 9 summer of 1764 the possibility that, as | said
12: 28 26 10 earlier, that they could sonewhat control the

12: 28: 27 11 terns of the British reoccupation of the post
12:28: 27 12 was a nore realistic possibility than it had
12:28: 30 13 been in the previous spring.

12: 28: 32 14 Q Thank you. [|'d like to take you
12:28: 40 15 again to M. Gaves' report, entered as a

12:28: 54 16 lettered exhibit, F(1).

12:29: 02 17 Page 6 of M. Graves' report |'ve

12:29: 03 18 hi ghl i ghted a passage that reads:

12: 29: 06 19 "Prof essor Hi nderaker devotes
12:29: 09 20 four pages (49-51) to a discussion of
12:29: 15 21 Aboriginal attacks on British warships
12:29: 18 22 or waterborne forces, but it appears
12:29: 21 23 that after sonme initial successes the
12:29: 22 24 Aboriginals nore often than not fail ed
12:29: 25 25 in such attacks and suffered heavy
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12: 29: 27 1 casualties.”

12:29: 29 2 To what extent, Dr. Hi nderaker, do you
12:29: 31 3 agree wth this statenent and why?

12:29: 33 4 A | think -- | don't really agree
12:29: 42 5 withit. | would say that the fortunes of both
12:29: 44 6 the First Nation warriors and the British ebbed
12:29: 47 7 and flowed during the course of the siege.

12:29: 49 8 | nmean, nore often than not -- it's
12:29: 52 9 certainly true that nost of their strategies to
12:29: 58 10 attack British -- the British ships, the |arger
12: 30: 04 11 vessel s, did not succeed. But the inplication
12:30: 11 12 that there is sone kind of downward trajectory
12:30: 14 13 in First Nations' mlitary fortunes during the
12: 30: 17 14 course of the siege | disagree wth.

12: 30: 20 15 | think that actually the story of the
12:30: 21 16 siege is the story of repeated and often costly
12:30: 33 17 attacks that both sides really suffered in the
12:30: 36 18 period of warfare. And there was no sense, in
12:30: 39 19 my mnd, that the effort was failing later in
12:30: 43 20 | the summer.

12: 30: 59 21 Q Thank you.

12: 30: 59 22 At page 28 and 29 of your nmain report
12:31: 02 23 you say that:

12:31: 03 24 “"While the mlitary outcone of
12:31: 05 25 t he war was inconcl usive nost First

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

The Chippewas of Saugeen First Nation et al v. Attorney General Of Canada et al
DAY 19/VOL 19 on June 10, 2019

Page 1639
12: 31: 07 1 Nations were satisfied with that

12:31: 09 2 out cone. "

12:31: 10 3 Way was that?

12:31: 13 4 A Because it -- you know, the

12:31: 19 5 summer of 1763 really altered the trajectory of
12:31: 23 6 British -- of Britain's occupation of the west.
12:31: 26 7 | nmean, the Royal Proclamation of that fall, the
12: 31: 30 8 prom se of a resunption of diplomatic rel ations,
12: 31 33 9 the Treaty of Ni agara, the Ni agara Conference,
12:31: 42 10 | which eventually is called for 1764, these are
12:31: 45 11 all signs that this period when the British

12:31: 49 12 sought to really kind of dictate the terns of
12:31:52 13 their occupation of the western posts was coni ng
12: 31: 54 14 | to an end; and that British admnnistrators had a
12: 31: 59 15 newfound -- | don't know if you want to say
12:32: 03 16 respect for First Nations' autonony but | think
12: 32: 08 17 | that's a fair fornul ation.

12:32:11 18 Certainly in London advisors of the
12:32:16 19 Crown, the Board of Trade were appalled at the
12:32: 22 20 cost of the attacks on the forts, and the

12:32: 25 21 vul nerability of the forts, and really felt |ike
12:32: 29 22 a different approach was necessary.

12: 32: 49 23 Q So let's nove to point 2(d) of
12:32: 52 24 the roadmap, that Pontiac's War pronpted Britain
12:32: 56 25 | toreaffirmthat it would not interfere wwth the
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Great Lakes First Nations occupation of their

territories.

At page 30 of your main report you
say:

"The Royal Proclamation of 1736

and the Treaty of N agara of 1764

denonstrated a new conm tnent on the

part of the British to respecting

First Nation |land rights and | and

clains in the west."

So let's start wth the Royal
Procl amati on. The Royal Proclamation was nade
Cctober 7, 17637

A. Yes.

Q And that was during Pontiac's
ar ?

A Yes.

Q How was Britain fairing in the
war at that tinme?

A Not well. As | suggested, nine
posts had been abandoned and Detroit was still
under a prol onged siege.

The sense in London was, as | just
said, that it was a really costly and

devastating series of events.
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12: 34: 08 1 Q |"d like to pull up Exhibit 531.
12:34:30 2 Can you tell us a bit about this docunent,

12: 34: 33 3 Dr. Hi nderaker?

12: 34: 34 4 A The coll ection, as you can see,
12: 34: 36 5 Is a collection of materials fromthe Canadi an
12: 34 38 6 archives. [It's a publication called "Docunents
12: 34: 41 7 related to the Constitutional H story of Canada
12: 34: 45 8 1759-1791" printed by the Order of Parlianent.

12: 34: 58 9 Q |'d like to take you to PDF page
12: 35: 00 10 2, which is page 150 of this docunent.

12: 35: 06 11 And here we have a letter fromthe

12: 35: 08 12 Lords of Trade to Egrenont. Can you tell us who
12:35: 15 13 Egrenont is?

12: 35: 17 14 A. Egrenont was a Secretary of State
12:35:19 15 for the Crown in London.

12: 35: 23 16 Q And who are the Lords of Trade
12:35: 24 17 agai n?

12:35: 24 18 A They were the advisory body who
12: 35: 25 19 advi sed the Board of Trade and who recommended
12:35: 29 20 policies for overseas trade and col oni al

12:35: 32 21 policies to the Crown.

12: 35: 35 22 Q And this letter fromthe Lords of
12: 35: 36 23 Trade to Egrenont attaches what is called a

12: 35: 41 24 "Representation to the King". Wat is the

12:35: 44 25 Representation to the King about?
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12: 35: 46 1 A The Representation to the King

12: 35: 48 2 here has to do with organizing the territory

12: 35: 52 3 | that has been -- that was ceded to Great Britain
12:36: 03 4 by France in the Treaty of Paris. The terns of
12:36: 05 5 that treaty gave Geat Britain a claimin

12: 36: 09 6 European law to a vast new territory in the

12: 36: 14 7 interior of North Anerica that had previously

12: 36: 17 8 been controlled by France, previously bel onged
12: 36: 20 9 to France and also Spain. But we're tal king

12: 36: 22 10 about the part that bel onged to France.

12: 36: 25 11 And so this representation is an

12: 36: 33 12 attenpt to lay out the principles for that, that
12: 36: 38 13 process of organi zing those new | ands.

12: 36: 41 14 Q Thank you.

12: 36: 43 15 Sol'd like to go to PDF i mage 4,

12: 36: 46 16 whi ch is page 152 of this docunent. And the

12: 36: 50 17 very | ast paragraph |I've highlighted sonme text.
12: 36: 56 18 So I'lIl read that out:

12: 36: 58 19 “I'n the neantinme we hunbly

12:37: 00 20 propose that a proclamati on be

12:37: 02 21 I medi ately issued by Your Majesty as
12:37: 04 22 wel |l on account of the late conplaints
12:37: 07 23 of the Indians and the actual

12:37: 09 24 di sturbances in consequence as of Your
12:37:11 25 Maj esty's fixed determ nation to
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12:37: 14 1 permt no grant of |ands nor any

12: 37: 16 2 settlements to be made within certain
12:37:18 3 fi xed bounds, under pretense of

12:37: 21 4 purchase or any ot her pretext

12:37: 23 5 what ever, leaving all that territory
12: 37: 25 6 within it free for the hunting grounds
12:37: 27 7 of those Indian Nations, subjects of
12:37: 29 8 Your Majesty."”

12: 37: 32 9 Now, at page 31 of your main report
12:37: 34 10 you say that:

12:37: 37 11 “[...]the war was clearly

12:37: 37 12 I nfl uenced by the Proclanmation.”

12:37: 41 13 How did it do so -- or sorry:

12:37. 43 14 “[...]the war clearly influenced
12:37: 44 15 t he Procl amation.™

12: 37: 46 16 How did it do so?

12: 37: 47 17 A Right. Well this passage | think
12: 37: 49 18 pretty clearly articulates the way that it did
12:37:54 19 so. You can see that the King has instructed

12: 37. 57 20 the Board of Trade to ensure in its policy that
12: 38: 07 21 no grants of lands will be nmade in the new

12:38: 10 22 territories except by the Crown.

12:38:12 23 Ri ght, so the King began this process
12:38: 17 24 by stipulating that he wanted control of these
12:38: 20 25 | territories, wanted control of land distribution
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12: 38: 25 1 in these territories.

12: 38: 26 2 In this passage what the Lords of

12:38: 29 3 Trade are saying is that they think it's

12:38: 32 4 I ncunbent upon the Crown to imedi ately issue a
12: 38: 36 5 procl amation, as well on account of the late
12:38: 41 6 conplaints of the Indians and the actual

12:38: 43 7 di st urbances and consequence as that prior -- as
12: 38: 46 8 much for that reason as because of the prior

12: 38: 48 9 royal intentions.

12: 38: 50 10 So they're basically telling the King
12:38: 52 11 that he needs to not only informhis subjects in
12: 38: 55 12 North Anmerica that they can't take up any | ands
12:38: 58 13 they want, they have to wait for Royal

12:39: 01 14 approbation, but also they're saying that it's
12: 39: 05 15 equal ly inportant to pronulgate this nessage to
12: 39: 08 16 reassure First Nations peoples. That's the
12:39:12 17 i nport of the phrase:

12:39: 13 18 “[...] as well on accounts of the
12:39: 14 19 | ate conplaints of the Indians and the
12:39: 17 20 actual disturbances in consequence."
12:39: 19 21 That's a reference to Pontiac's Var.

12: 39: 20 22 And they're saying that the King needs to

12:39: 23 23 address First Nation peoples directly in this

12: 39: 26 24 proclamation, as is clearly evidenced by the
12:39:31 25 | disturbances in the west.
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12:39: 32 1 So if you read the text of the Royal
12:39: 34 2 Procl amation, there are really kind of two

12:39: 39 3 things going on. One is a set of stipulations
12:39: 42 4 t hat organi zes the newl y-acquired territory and
12: 39: 46 5 | creates new col oni es.

12:39: 48 6 The other is a set of guarantees to
12: 39: 51 7 First Nations peopl es.

12: 40: 16 8 Q | m show ng you docunent SC0619,
12: 40: 18 9 which is a map from page 30 of Fred Anderson's
12: 40: 23 10 “"Cruci ble of Wwar". Can you tell us who Fred

12: 40: 32 11 Anderson is, first of all?

12: 40: 33 12 A Yes. Fred Anderson is a

12:40: 33 13 hi storian at the University of Col orado, a

12: 40: 36 14 schol ar of 18th century North American history
12: 40: 40 15 in general, and particularly mlitary history.
12: 40: 43 16 | And "Crucible of War" is considered the recent,
12: 40: 50 17 definitive account of the Seven Years' War in
12: 40: 53 18 North Aneri ca.

12: 40: 54 19 Q And do you recogni ze this map?
12: 40: 57 20 A | do.

12: 40: 58 21 Q What does it show?

12: 40: 59 22 A As the | egend says it shows

12: 40: 59 23 "I ndi an groups, regions, and topography of the
12:41: 03 24 North American interior". And for our purposes
12:41: 05 25 it's particularly useful because it shows the
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12:41: 08 1 so-call ed proclamation line, the line that was
12:41:13 2 stipulated in the Royal Proclamation of 1763.
12:41: 17 3 Q What is the royal -- or what is
12:41: 17 4 the proclamation |ine?

12:41: 22 5 A The Procl amati on specifies that
12:41: 25 6 t he boundaries of the colonies wll be

12:41: 29 7 restricted to the eastern side of the fall Iine
12:41: 33 8 of the All egheny nountai ns.

12: 41 36 9 And that all territory west of the
12:41: 38 10 fall line of the Al egheny nmountains wll be
12:41: 42 11 reserved to First Nations peopl es.

12: 41: 46 12 Q Does this map accurately show the
12:41: 48 13 | ocation of the Proclamation line and the

12:41: 50 14 boundaries of the col oni es?

12:41:51 15 A Yes.

12:41: 54 16 Q It al so appears to show areas

12: 41: 56 17 where various First Nations were |ocated. Do
12: 41: 58 18 you have a view on how accurate those

12:42: 01 19 descriptions are?

12: 42: 02 20 A No.

12:42: 04 21 Q It also identifies a shaded area
12:42: 06 22 as the "notional limts of the pays d' en haut".
12:42: 11 23 VWhat is the pays d en haut, first or all?
12:42:13 24 A. The translation for that termis
12:42:15 25 “upper country". It's what the French call ed
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12:42: 18 1 their kind of interior territory in the G eat
12:42: 23 2 Lakes regi on, broadly.

12: 42: 26 3 Q And do you have a view on how
12:42: 28 4 accurately the map describes this notional

12:42: 31 5 limt?

12:42: 33 6 A | mean, there were no precise
12: 42: 36 7 boundaries for the pays d en haut, but

12:42: 39 8 personally | think this pulls the boundaries a
12:42: 43 9 little too far south, but that is perhaps

12:42: 46 10 debatable. | do not think of the Chio Valley
12:42: 49 11 and the Illinois country as being part of the
12: 42: 52 12 pays d'en haut.

12:42: 54 13 Q Your Honour, | ask that this be
12: 42: 57 14 mar ked as the next exhibit with the title "Mp
12:43:00 15 of the Royal Proclamation |line and the North
12:43: 03 16 | American Colonies'. And for the record, we are
12: 43: 05 17 relying on it to show the | ocation of the

12:43: 07 18 proclamation |ine and not the other features
12:43: 10 19 | that |'ve nentioned.

12:43:19 20 THE COURT: This is enlarged. If it
12:43: 20 21 was not enlarged would there be a key at the
12:43: 23 22 bottom of it.

12:43: 24 23 THE WTNESS: There is a key.

12:43: 33 24 THE COURT: So we have two ki nds of
12:43: 35 25 lines. W have sonething called the
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“"Proclamation |line" showed by a dotted |Iine, and

then we have a second |ine showed by a dash |ine
called the "Proclamati on boundaries". You're
relying on it solely for what is described here
as the dotted line, is that correct, counsel?

M5. PELLETIER  The Procl amation |ine,
that's correct, Your Honour.

THE COURT: And for nothing el se?

M5. PELLETIER  That's correct.

THE COURT: Which is the Iine that
goes up al ong what we now call the Appal achi an.

M5. PELLETIER: That's correct.

THE COURT: Any objection to that
exhibit? No? kay.

THE W TNESS: Exhi bit nunber 4026.

EXH BIT NO 4026: Docunent entitled"

map of the Royal Proclamation |ine and

the North Anerican Col onies'.

MS. PELLETIER  Thank you.

BY M5. PELLETI ER

Q On the map the Proclamation |ine
appears to follow the fall Iine of the Al egheny
mountains. Wy did the Royal Proclanation
choose this as the boundary?

A. It's the npbst substanti al
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12: 44: 45 1 geogr aphi cal, geological barrier that divides

12: 44: 51 2 eastern North Anerica. Al of the rivers on the
12: 44: 54 3 east side of the fall Iine fall into the

12: 44: 58 4 | Atlantic, all the rivers on the west side fall
12:45: 01 5 into the Mssissippi or the Gulf. And -- so,

12: 45: 04 6 you know, there's a kind of geographical |ogic
12: 45: 08 7 | toit.

12: 45: 08 8 It was the understanding of the Board
12: 45: 14 9 of Trade that by specifying this |ine

12:45: 18 10 essentially that no col onies had yet breached
12:45:21 11 | this line. So it seened |like a clear and

12:45: 23 12 unproblematic way for themto designate a | ong
12: 45: 28 13 boundary that would affect all of the British
12:45:31 14 | colonies in the eastern seaboard.

12: 45 37 15 Q And this map shows SON s

12: 45: 38 16 territory to be in the Indian |lands, is that

12: 45: 40 17 correct?

12: 45: 41 18 A That's correct.

12:45: 44 19 Q This map shows the original

12: 45: 45 20 proclamation |ine but, as you nentioned at pages
12: 45: 48 21 41 and 42 of your main report, it was nodified
12: 45: 52 22 by three subsequent treaties.

12: 45:54 23 THE COURT: Just before you go on to
12: 45:55 24 t hat .

12: 45: 56 25 MS. PELLETIER  Yes.
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12: 45: 56 1 THE COURT: 1'mgoing to ask this

12: 45: 57 2 gent| eman a questi on.

12: 45: 59 3 Sir, you see that the dotted |ine,

12: 46: 03 4 which is called the "Proclamation |ine", goes

12: 46: 05 5 off the page at the top, right-hand border of
12:46: 11 6 t he page.

12:46: 13 7 THE W TNESS. Yes.

12: 46: 14 8 THE COURT: Are you able to assist the
12: 46: 15 9 court as to where that ends? Not on this page
12: 46: 20 10 but as a matter of awareness.

12: 46: 23 11 THE WTNESS: | think it just follows
12: 46: 26 12 aline to the --

12: 46: 28 13 THE COURT: To the coast.

12: 46: 29 14 THE WTNESS: -- coast. Let's see.

12: 46: 35 15 THE COURT: Let ne ask the question
12: 46: 36 16 this way, is the entirety of that |ine what we
12: 46: 40 17 now regard as the United States.

12: 46: 41 18 THE WTNESS: The upper limt of the
12: 46: 43 19 line is kind of neaningless. And the Board of
12: 46 48 20 trade, | should hasten to say, did not draw a
12: 46: 52 21 map.

12: 46: 55 22 THE COURT: No, no, but ny question
12: 46: 56 23 IS --

12: 46: 57 24 THE WTNESS: So if you | ook at where
12: 46: 58 25 the line is it actually nmakes no sense to put it
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12: 47:00 1 -- to position it the way -- this way because
12: 47:04 2 the -- obviously the St. Lawence R ver is

12: 47: 07 3 out si de of the bounds the way that it's been
12:47: 11 4 dr awn.

12:47: 12 5 And in practice the idea of the

12:47: 21 6 Proclamation line, if you wll, did not extend
12:47: 24 7 that far north.

12:47. 27 8 THE COURT: So your evidence is clear
12: 47: 29 9 on the record, how far north did it extend?
12:47: 34 10 THE W TNESS: Through --

12:47: 36 11 THE COURT: Into Mine?

12:47: 38 12 THE WTNESS: Into Mine, yes.

12:47: 46 13 THE COURT: So this graph preparer

12: 47: 49 14 has -- his or her line extends out to the east
12:47:53 15 coast of the United States but you' re not

12: 47: 56 16 signing up for that |ast chunk.

12:48: 00 17 THE WTNESS: | guess | would say that
12: 48: 02 18 | "' m agnostic on the question of whether the | ast
12: 48: 08 19 portion of the line that we see here accurately
12:48: 12 20 reflects the intention of the Royal

12:48: 14 21 Procl amat i on.

12:48: 15 22 THE COURT: But even if it went up to
12:48: 16 23 the St. Lawence River the entirety of the line
12:48: 19 24 woul d still be in what we now regard as the
12:48: 22 25 United States, correct?
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12: 48: 30 1 THE W TNESS: Yes.

12:48: 30 2 | nmean, another function of the

12:48: 31 3 Procl amati on was to create new col onies. You
12:48: 34 4 can see that that dashed |ine defines the

12: 48 37 5 boundari es of Quebec, for exanple.

12:48: 43 6 So there are aspects of the Royal

12: 48: 45 7 Proclamation that relate to this territory but
12: 48: 48 8 the proclamation |ine does not -- the |ine that
12:48: 54 9 di vi des col oni al settlenents fromFirst Nations'
12: 48: 57 10 | territory does not extend that far northeast.
12:49: 05 11 THE COURT: Thank you for clarifying
12: 49: 06 12 | that.

12: 49: 06 13 You were going to nove on, counsel.
12:49: 08 14 M5. PELLETIER  Thank you.

12:49: 08 15 THE COURT: About the Treaties that

12: 49: 09 16 changed, if you will, or affected these

12:49: 12 17 boundari es.

12:49: 13 18 BY MS. PELLETI ER

12:49: 14 19 Q "Il read the question.

12:49: 14 20 This map shows the original

12:49: 15 21 proclamation |ine but, as you nentioned at pages
12:49: 18 22 4 and 42 of your main report, it was nodified by
12:49: 22 23 t hree subsequent treaties. D d any of these

12: 49: 25 24 nodi fications extend to SON's territory?

12: 49: 28 25 A No, they did not.
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12:49: 30 1 Q |'"d like to nove now to the

12:49: 44 2 Treaty of Niagara. [Is it your view,

12: 49: 57 3 Dr. Hinderaker, that Britain nade a treaty at
12:50: 02 4 Fort N agara with what Johnson calls the western
12:50: 06 5 Nat i ons?

12:50: 06 6 A Yes.

12:50: 07 7 Q And, for the record, you

12:50: 08 8 expl ai ned the basis of that view in your second
12:50: 10 9 suppl enentary report and so | won't take you
12:50: 13 10 t hrough that today.

12:50: 14 11 In your first report, however, you
12:50: 16 12 don't appear to have turned your mnd to the
12:50: 19 13 gquestion of whether there was a treaty. Wy is
12:50: 20 14 t hat ?

12:50: 24 15 A It did not occur to ne in

12:50: 27 16 preparing ny first report that there would be
12:50: 28 17 any question about whether or not this should be
12:50: 31 18 regarded as a treaty.

12:50: 38 19 Q To what extent do reputable
12:50: 40 20 scholars in this area agree or disagree that
12:50: 42 21 there was a Treaty of N agara?

12:50: 45 22 A To ny know edge there is a --
12:50: 49 23 essentially a scholarly consensus on the subject
12:50: 53 24 that there was a treaty at N agar a.

12:50: 56 25 Q What scholars agree with
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12:50: 58 1 Dr. Beaulieu' s argunent that there was no

12:51: 00 2 | treaty?

12:51: 01 3 A. | don't know of any.

12:51: 04 4 Q Coul d you describe the difference
12:51: 05 5 bet ween a Congress and a treaty?

12:51: 10 6 A Well, a Congress refers to the
12:51: 16 7 com ng together of British and First Nations'
12:51: 21 8 representatives, it refers to a neeting.

12:51: 24 9 A Treaty refers to a set of solem
12:51. 27 10 agreenents that derive fromthat neeting.

12:51: 37 11 Q |s there a difference in the

12:51: 39 12 ternms "congress" and "conference"?

12:51: 42 13 A. Not in ny mnd, no. The two

12:51: 44 14 terns are both used actually in the m nutes of
12:51: 47 15 the N agara Conference or Congress.

12:51. 57 16 Q VWhen Johnson uses the term

12:51: 59 17 "western Nations" what First Nations is he

12:52: 03 18 referring to?

12:52: 04 19 A. He's referring to the G eat Lakes
12:52: 07 20 Nations broadly, including, you know, really
12:52: 11 21 ki nd of dom nated by the Ani shinaabe Nations but
12:52: 14 22 i ncluding the other western Nations that we
12:52:19 23 tal ked about at the beginning this norning.

12:52: 23 24 You know, so it includes

12:52: 25 25 non- Ani shi naabe people especially like at G een

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

The Chippewas of Saugeen First Nation et al v. Attorney General Of Canada et al
DAY 19/VOL 19 on June 10, 2019

Page 1655
12:52: 27 1 Bay and on the western shore of Lake M chigan,
12:52: 33 2 Wandots and Hurons at Detroit, Mam , Quiatanon
12:52: 39 3 Indians. So it includes a |arger array of

12:52: 43 4 nati ons but w th Ani shi naabe peoples at kind of
12:52: 47 5 at its core.

12:52: 48 6 Q Thank you.

12:52: 50 7 Your first supplenentary report, you
12:52: 52 8 di scuss the |ikelihood that SON woul d have been
12:52: 55 9 represented at the Congress. In brief how

12:52: 59 10 likely do you think it was?

12:53: 01 11 A | think it's quite |ikely.

12:53:03 12 Q And your reasons for this opinion
12:53: 05 13 are included in that report so | won't take you
12:53: 08 14 t hrough those today.

12:53: 10 15 Whose idea was the Treaty of N agara?
12:53: 12 16 A W1l iam Johnson's.

12:53: 20 17 Q And what did Britain hope to

12:53: 22 18 achi eve by making the Treaty?

12:53: 25 19 A. Britain hoped to bring the

12:53: 32 20 hostilities in the G eat Lakes region to an end,
12:53: 34 21 Great Lakes-Chio Valley region to an end, and to
12:53; 37 22 resune trading relationships with First Nations
12:53: 40 23 peopl es on terns conparable to the ones the

12:53: 47 24 French enj oyed.

12:53: 48 25 It was al so Johnson's hope that he
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12:53: 49 1 coul d single out and punish those First Nations
12:53: 51 2 that had taken up arns against the British posts
12:53: 58 3 in Pontiac's War.

12:54: 05 4 Q There isn't a witten docunent
12:54: 07 5 setting out the ternms of the Treaty with the
12:54: 09 6 parties' signatures at the bottonf

12:54: 12 7 A That is correct.

12:54: 13 8 Q And how common is that practice
12:54: 15 9 of 18th century treaties?

12:54: 17 10 A It's fairly common that we have
12:54: 19 11 treaties where the only surviving record is the
12:54: 24 12 m nutes of the conference, which the m nutes
12:54: 27 13 record the sol enmm agreenents that were nade,
12:54: 30 14 descri be the proceedings. That's fairly conmon.
12:54: 35 15 | think I list six exanples in one of ny

12:54: 41 16 suppl enental reports.

12:54: 44 17 Q Was there a witten docunent

12:54: 46 18 setting out the terns of the Treaty at Detroit?
12: 54: 49 19 A No.

12:54: 57 20 Q How does the Treaty of Ni agara
12:54: 59 21 relate to the policy regarding Indian | ands set
12:55: 00 22 out in the Royal Proclanation?

12:55: 04 23 A. It's consistent with the policy
12:55: 06 24 set out in the Royal Proclamation. The Royal
12:55: 08 25 Procl amation stipulates that First Nations
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12:55:12 1 peoples wll be respected in their capacity to
12:55: 18 2 retain control of the |lands that belong to them
12:55: 23 3 and it also enacts the policies respecting trade
12:55: 34 4 with First Nations peoples that is articul ated
12:55: 38 5 in the Royal Proclanmation.

12:55: 41 6 Q Do you have a view as to whet her
12:55: 43 7 t he Royal Proclamation was read out |oud at the
12:55: 46 8 Treaty of -- at the Treaty congress?

12:55: 49 9 A | do not.

12: 56: 04 10 Q "' m bringing up Exhibit 572.

12:56: 06 11 Could you tell us what we're |ooking at,

12: 56: 10 12 Dr. Hi nderaker?

12:56: 10 13 A. We are | ooking at a docunent that
12:56: 12 14 conmes fromvolune 6 of "The Papers of Sir

12:56: 14 15 WIlliam Johnson". This is a project that was
12:56: 18 16 undertaken by the D vision of Archives and

12:56: 22 17 Hi story of the State of New York; it's the

12: 56: 26 18 definitive collection, published collection of
12:56: 30 19 Johnson's papers.

12:56: 31 20 Q Thank you. [|'mgoing to take you
12: 56: 39 21 to aletter fromWIIiamJohnson to Thonas GGage.
12:56: 43 22 It's dated February 27, 1764. Wio was Thonas
12:56:47 23 | Gage?

12:56: 48 24 A Thomas Gage was -- had succeeded
12: 56: 56 25 Jeffrey Amherst as the conmander-in-chief of
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12: 56: 57 1 British forces in North Arerica, so he was now
12:56: 58 2 the suprenme mlitary conmander in North Anerica
12:57: 02 3 and, therefore, also Johnson's Superior officer
12:57: 07 4 as -- in Johnson's capacity as Superintendent
12:57:10 5 | for Indian Affairs.
12:57: 14 6 Q And what was this letter about?
12:57: 16 7 A. So can you -- can we -- this is
12:57: 28 8 the letter that you're intending, the February
12:57: 30 9 19th letter?
12:57: 31 10 Q Yes, sorry, |'ve m sspoken. |
12:57: 33 11 believe | said the date was February 27th. It's
12:57: 36 12 February 19th, 1764.
12:57: 40 13 A. Right, | see. So this is a
12:57: 41 14 letter fromWIIiam Johnson to Thomas Gage in
12:57: 46 15 whi ch he is describing his intentions for the
12:57: 49 16 Ni agara congr ess.
12:57: 52 17 Q Thank you. Go to page -- PDF
12:57: 57 18 i mge 5, page 331 of this letter. Second
12:58: 03 19 par agraph there |I've highlighted sone text.
12: 58: 06 20 Johnson lists the commtnents he wants to get
12:58: 09 21 | fromFirst Nations and he includes the
12:58: 11 22 fol |l ow ng:
12:58: 12 23 "The occupancy of all the French
12:58: 15 24 posts, et cetera, to be left to our
12:58: 18 25 di scretion and a free passage by | and
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12: 58: 20 1 or water to them as also the

12:58: 23 2 navi gation of the upper | akes, et

12:58: 25 3 cetera."

12:58:; 27 4 Now, Dr. Hinderaker, you said before
12:58: 28 5 that Britain needed free passage through the
12:58:; 31 6 Great Lakes waterways to access the posts. |Is
12:58: 34 7 | that what Johnson intended to ask for?

12: 58: 37 8 A Yes. That's what he is -- what
12:58: 40 9 he's stipulating here is that he intends to push
12:58: 46 10 | for reoccupying the -- whatever French posts the
12:58: 50 11 British want to; and that as a necessary

12:58: 56 12 corol lary of that reoccupation that he al so

12:59: 04 13 I ntends to push for free passage on the part of
12:59: 09 14 the British to get back and forth anong those
12:59: 10 15 post s.

12:59: 35 16 Q When Johnson refers to

12:59: 36 17 “navi gation of the upper |akes, et cetera", what
12:59: 40 18 | akes is he referring to?

12:59: 44 19 A. He is referring here to -- at
12:59: 49 20 | east he is referring to Huron, M chigan and
12:59: 53 21 Superior. Possibly he is also referring to Erie
12:59: 56 22 since Erie is above N agara Falls, but

12:59: 59 23 essentially what he's anticipating, what he

01: 00: 02 24 seens to be referring to here i s passage

01: 00: 05 25 essentially beyond Detroit into the waters
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01: 00: 09 1 beyond.

01:00: 10 2 Q And di d Johnson nake these

01:00: 12 3 requests at the Treaty conference?

01: 00: 15 4 A Johnson by inplication, yes. In
01: 00: 25 5 tal ki ng about resum ng trade at the posts the
01:00: 33 6 inplication quite clearly was that this would

01: 00: 36 7 require free passage through the upper | akes.
01:00: 43 8 Q Thank you, Dr. Hi nderaker. Those
01: 00: 44 9 are ny question, Your Honour.

01: 00: 46 10 THE COURT: Thank you, counsel. W

01: 00: 47 11 have an ongoi ng anbi valence in this trial about
01: 00:50 12 whet her university professors are referred to as
01: 00: 52 13 prof essors or doctors, and since you're nunber
01: 00: 55 14 | three I'"'mgoing to stick with professor because
01: 00: 57 15 | that's where | started.

01: 00: 59 16 Sir, even though your

01:01: 01 17 cross-exam nation has not commenced yet | w |
01: 01; 04 18 ask you to follow these rules, which neans that
01:01: 07 19 henceforth you should not be discussing your
01:01: 09 20 testinony or this matter wth anyone except in
01:01: 14 21 your questioning in the courtroom

01:01: 17 22 And | don't think that neans you can't
01:01:19 23 have lunch with plaintiff's counsel but you mnust
01:01: 22 24 tal k not about this litigation but about

01:01: 25 25 sonething else, and that will continue to be the
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01:01: 26 1 case until you're concluded. Al right?
01:01: 29 2 THE W TNESS: Yes.
01:01: 30 3 THE COURT: So on that basis we'l|
01:01: 31 4 | take -- since it's a bit later than usual we'l]l
01:01: 40 5 break until 2:20.
01: 02: 30 6 -- RECESSED AT 1:04 PM  --
02:15: 56 7 -- RESUMED AT 2:24 PM - -
02:23: 05 8 THE COURT: Go ahead.

9 CROSS- EXAM NATI ON BY MR McCULLOCH:
02: 23: 07 10 Q Prof essor Hi nderaker, |I'm M chael
02: 23: 09 11 McCul l och. 1'mgoing to be asking you sone
02:23:12 12 questions on behalf of the Attorney CGeneral of
02:23: 14 13 Canada.
02:23: 21 14 And, like ny friend, | too have a
02:23:23 15 roadmap al though | didn't have the sense to
02:23: 25 16 print it out and distribute it in advance.
02: 23: 27 17 Because |'m going to be asking you questions in
02: 23: 32 18 four general areas. There may be sone overl ap
02:23: 35 19 but I'mhoping this will provide a useful way of
02: 23: 39 20 nmovi ng forward.
02:23: 44 21 The first is about your understandi ng
02: 23: 46 22 of the discipline of history and your historical
02:23:50 23 nmet hodol ogy.
02: 23: 51 24 Now, this is not a challenge to your
02: 23: 53 25 qgqualifications, you' ve been qualified. But we

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

The Chippewas of Saugeen First Nation et al v. Attorney General Of Canada et al
DAY 19/VOL 19 on June 10, 2019

Page 1662
02: 23: 57 1 have |inguists, we have archeol ogi sts, we have
02: 24: 00 2 geogr aphers, we have et hnohi storians, econonic
02: 24: 04 3 historians. In short, | think it is very

02: 24: 07 4 useful, and I'mdoing this consistently, to get
02:24: 10 5 a clear sense of how people see their discipline
02:24: 12 6 operating and how they operate within it so Her
02: 24:18 7 Honour can conpare apples with apples.

02: 24: 22 8 The second area, which is about the
02:24: 24 9 nost shapeless, | sinply | abelled "background".
02: 24: 28 10 That's to say the fundanental dynam cs of the
02: 24: 33 11 wor | d that produced the Seven Years' War. Who
02: 24: 41 12 was doi ng what and where?

02: 24: 43 13 No surprise that the third area is

02: 24 46 14 | treaties at N agara, question mark. And, of

02: 24: 49 15 course, when we're talking about treaties we're
02: 24:52 16 tal ki ng about treaties as understood at the

02: 24: 54 17 tine.

02: 24:55 18 And, finally, balance of power. D d
02:25:01 19 | the events of 1763 to 1766 show that the

02: 25: 09 20 Ani shi naabe had the ability to keep the British
02:25:11 21 | out of the Geat Lakes?

02: 25: 20 22 | f that nmakes sense I'd like to

02: 25:21 23 proceed to the questions about your sense of

02: 25: 25 24 history as a discipline. Needless to say, you
02:25:29 25 are a historian?
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02: 25: 30 1 A Yes.

02: 25: 31 2 Q And if | can say this, a

02: 25: 32 3 historian with a very distinguished CV. | have
02: 25: 35 4 heard very good things about "The Two Hendri cks"
02: 25: 39 5 rule, for exanple.

02: 25: 40 6 A Thank you.

02: 25: 40 7 Q And I'mnot presenting this as an
02: 25: 43 8 argunent but presenting you with what | was told
02: 25: 46 9 hi story was back nmany, many years ago; and you
02: 25:50 10 can tell nme if that's your approach to history.
02: 25:53 11 Wul d you agree that history is an attenpt to

02: 25: 55 12 under stand t he past?

02: 25: 58 13 A Yes.

02: 26: 01 14 Q Wul d you agree that in the

02: 26: 03 15 pursuit of this understanding historians rely on
02: 26: 11 16 a historical record consisting of docunents?

02: 26: 16 17 A Yes, | nmean if that's not

02:26: 19 18 I ntended to be an exhaustive |ist.

02: 26: 22 19 Q Ch no, no. Materials from other
02: 26: 26 20 di sciplines? |I'mthinking particularly of

02: 26: 28 21 ar cheol ogy?

02: 26: 28 22 A Yes.

02: 26: 29 23 Q And oral traditions?

02: 26: 32 24 A Yes.

02: 26: 33 25 Q | s there anything that you woul d
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02: 26: 34 1 like to add to that list?

02: 26: 39 2 A To make it an exhaustive list?
02: 26: 42 3 Q Well, to make it one that you

02: 26: 44 4 feel is confortably representative of the

02: 26: 46 5 materials that historians should properly | ook
02: 26: 49 6 | at.

02: 26: 50 7 A Vell, | think that a

02: 26: 55 8 conpr ehensi ve assessnent of the primary source
02: 26: 58 9 record; | also think attention to secondary
02:27. 01 10 sources is an inportant dinmension of the

02:27: 04 11 practice of history.

02: 27: 09 12 |"'mstill not sure I'"marriving at an
02:27:12 13 exhaustive list, |I1'd prefer not to curtail any
02: 27; 14 14 list unless absolutely required to.

02:27: 19 15 Q You may not be aware, but perhaps
02:27:21 16 you are, that the law hates closed |ists. But |
02: 27: 26 17 t hank you for adding the inportance of sound

02: 27: 29 18 secondary scholarship to that |ist, because that
02: 27: 39 19 will be significant |ater on.

02: 27: 40 20 And |'mgoing to cone up with a very
02: 27: 42 21 amateurish articul ation of what's the neasure of
02: 27: 47 22 good professional history.

02: 27:50 23 And do not hesitate to | augh out | oud,
02: 27: 55 24 but woul d you say that the understandi ng of what
02: 27: 59 25 actually happened in the past that is the nost
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02: 28: 03 1 supported by the historical record, and

02: 28: 06 2 reasonabl e i nferences drawn fromit, is the

02:28: 09 3 strongest interpretation of past events?

02:28: 16 4 A | think so.

02:28: 18 5 Q Well at |least we're on the sane
02: 28: 20 6 page.

02: 28: 23 7 Now, |'m now going to nove into your
02: 28: 25 8 particular part of the historical discipline.

02: 28: 31 9 You woul d agree that historians have a
02:28: 34 10 tendency to specialize in a particular area and
02: 28: 37 11 know the historical record of that -- those

02: 28:40 12 areas very intimately, right?

02: 28: 47 13 A Yes. | nean, |'mnot sure |

02: 28: 50 14 woul d actually conpletely agree with that but,

02: 28: 53 15 yes, | agree that that is one thing that

02: 28: 55 16 hi st ori ans do.

02: 28: 56 17 Q But historians, and this is why |
02: 28:58 18 t hank you for the addition to the list, can have
02: 29: 02 19 a broader area of expertise based on their

02: 29: 05 20 famliarity with the schol arship that they
02:29:09 21 accept as sound from ot her schol ars?

02:29: 12 22 A Yes.

02: 29: 14 23 Q Now, if | could go down to sone
02: 29: 16 24 of your courses that you' ve taught? Just while
02: 29: 36 25 we're goi ng through your publications, | note
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02: 29: 37 1 that they have to do with the Chio Valley and
02:29:41 2 t he Boston nassacre. Do you have a favourite

02: 29: 44 3 publication? O is that |like having a favourite
02:29: 48 4 chi | d?

02: 29: 49 5 A It's a bit Iike having a

02:29: 50 6 favourite child. "The Two Hendricks" is the

02: 29: 54 7 book | enjoyed witing the nost.

02: 30: 12 8 Q Now, we tal ked about your speci al
02:30: 14 9 area of primary focus of your research has been
02: 30: 19 10 the tawa Vall ey, generally and al so

02: 30: 24 11 specifically Boston. But when you're teaching
02: 30: 28 12 t hese broader courses you often draw upon your
02: 30: 34 13 | famliarity wwth the secondary schol arshi p?

02: 30: 38 14 A Correct.

02: 30: 39 15 Q | mean, Anerican civilization,

02: 30: 41 16 that's sonething that you would have to be

02: 30: 44 17 famliar with the general scholarship and to a
02: 30: 46 18 certain extent rely on it, right?

02: 30: 48 19 A Correct.

02: 30: 51 20 Q And |'mjust | ooking down,

02: 30: 54 21 | "Anericas after Colunbus", does that involve New
02:31:00 22 France?

02: 31: 00 23 A Yes.

02:31: 03 24 Q | s New France one of the areas

02: 31: 05 25 where you' re dependent on the secondary
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02: 31: 07 1 literature or have you engaged in an intimate
02:31:12 2 expl oration of the primary docunents?

02:31: 14 3 A. | have engaged in extensive
02:31:17 4 exploration of primary docunents wth respect to
02:31:19 5 the history of New France.

02:31: 20 6 Q And the next question is going to
02:31: 22 7 | sound a little bit weird but there's a reason
02:31: 24 8 for it. You have -- you're entirely confortable
02:31: 27 9 with 17th and 18th century French docunents?
02:31: 35 10 A That's a strange phrase.

02:31: 37 11 Q That's to say that you have no
02:31:40 12 doubt about your ability to read them and

02: 31: 42 13 under st and t hen?

02:31: 44 14 A. | would say that given tine and
02:31: 48 15 effort, yes, |I could -- I'"'mconfident in ny

02: 31:52 16 ability to interpret docunents fromthe 17th and
02:31: 54 17 18t h centuries from New France.

02: 31: 57 18 Q There's a reason for that

02:31:58 19 guestion, and it's not neant to in any way to
02:32: 00 20 I npugn your ability to do schol arship.

02: 32: 04 21 A kay.

02:32:13 22 Q You' ve nentioned the inportance
02:32: 14 23 of secondary schol arshi p as background; are you
02: 32: 16 24 | famliar with the Sm thsoni an's "Handbook of
02:32:21 25 North Anmerican |ndians"?
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02: 32: 22 1 A Yes.

02: 32:23 2 Q Is it a credible secondary
02:32:25 3 source?

02:32:25 4 A | would say it's credible. |

02: 32: 27 5 | would say it's -- published in the --

02:32:31 6 Q Well, sone of it in the '70s.

02: 32: 34 7 A. -- "70s into the '80s, yeah.

02: 32: 38 8 Q So it's credi ble? Not

02: 32: 39 9 di spositive but credible?

02: 32: 41 10 A Yes, it is an encycl opedi a-style
02: 32: 43 11 publication with all the limtations that that
02: 32: 46 12 inplies, but it is credible.

02: 32: 48 13 Q And, again, just using the

02: 32:51 14 standard of credible, you ve nentioned Hel en
02:32: 54 15 | Tanner's Atl as?

02: 32:55 16 A Uhm hnm

02: 32: 56 17 Q Wul d you consider that also to
02: 32: 57 18 be a credible piece of schol arship?

02:33:00 19 A. | would say the sanme thing. It
02:33:01 20 Is an encycl opedi a-style piece of work with all
02: 33: 05 21 the limtations that inplies, and it is also

02: 33: 07 22 now -- was it 1985, was it? Sonething |ike
02:33:11 23 that. So it's, you know, nore than 30 years
02:33:15 24 old. And that does -- that is significant. A
02: 33: 20 25 | ot can change in people's understandi ngs of the
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02: 33: 24 1 field in that period of tine.
02: 33: 27 2 Q And | note also that you rely on
02:33: 29 3 | WJ. Eccles, "The Canadi an frontier"?
02: 33: 34 4 A | footnoted himone time in the
02: 33: 37 5 report for sonme fairly straightforward, factual
02:33: 43 6 point | think. | don't recall what the footnote
02: 33: 46 7 was.
02: 33: 51 8 Q We'll revisit it. Do you know
02: 33: 52 9 | when the first edition was witten?
02: 33: 54 10 A A whil e ago, '40s maybe, '50s.
02:33:59 11 Q Actually | think '69.
02: 34: 01 12 A Was it '69? Ckay.
02: 34: 01 13 Q It was a textbook when | was a
02: 34: 03 14 graduate, puts it in context.
02: 34: 06 15 Anyway, there are scholars -- and you
02: 34: 09 16 woul d agree that scholars can di sagree w thout
02: 34:18 17 one or the other being totally wong? That the
02:34:21 18 there are legitimate conflicting interpretations
02: 34: 23 19 of events?
02: 34: 26 20 A Yeah.
02: 34: 26 21 Q For exanpl e, and, again, one of
02: 34 27 22 the authors that you've relied upon is Professor
02: 34:31 23 Dowd. | believe you quoted his "War under
02: 34: 35 24 Heaven" a nunber of tines?
02: 34: 37 25 A Unhm hmm
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Q Do you consider hima credible

schol ar ?

A | do consider himcredible. |
don't consider him 100 percent correct, but |
consi der hi m credi bl e.

Q And as | said, | like the idea
that there can be different credible
interpretations. That's one of the things that
| wanted you to put into your understandi ng of
the record, that we're not operating in a
Mani chaean di sci pline where you're either right
or w ong.

And, finally, and again, | think this
is fairly obvious but I'll ask it anyway. If a
schol ar, upon review ng the historical record,
comes to a conclusion that's different from
earlier conclusions the historian has to change
her m nd?

A. | don't understand the question.

Q Let nme try to be a little bit
nmore articulate. A good historian can be
persuaded that she is wong on the basis of the
hi storical record?

A. Yes.

Q Wll, I think nowwe will npve on
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02: 35: 52 1 to the second area and | hope this will make it
02: 35: 56 2 clear why | asked sone of those prelimnary

02: 35:59 3 gquestions, and that's the background issue. Wo
02: 36: 06 4 was where heading up to 17607?

02:36:10 5 And we have upl oaded a new version of
02: 36: 16 6 Tanner. |It's SCC nunber is -- mght you have
02: 36: 25 7 It? You did receive it?

02: 36: 30 8 M5. PELLETIER W did.

02:37: 20 9 BY MR MCCULLOCH:

02:37: 21 10 Q "Il have to send you the SCC
02:37:22 11 nunber. | think it's 0662, but | wll have to
02: 37: 26 12 doubl e check.

02: 37: 37 13 And if you could take us to page 26
02:37: 41 14 and 27? It's a terrifying comentary on the

02: 38: 32 15 | Attorney General of Canada's shop that |I'm one
02: 38: 35 16 of the nore technically literate nmenbers of our
02: 38: 38 17 litigation team

02: 39: 07 18 This is the distribution of late
02:39:12 19 historic -- late prehistoric cultures, that is
02: 39: 16 20 | 1200 to 16007

02:39: 21 21 A 1400.

02: 39: 22 22 Q 1400 to 1600. And you wil|

02:39: 24 23 notice fromthe table to the -- on the bottom
02: 39: 27 24 |l eft that the darker green represents |roquoian.
02: 39: 40 25 And you'll notice that that covers, that darker
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02: 39: 43 1 green, the lroquoian, covers not only the Bruce
02: 39: 46 2 Peni nsul a but also the area to the south of it.
02:39:50 3 The lighter green to the north and nort hwest,

02: 39: 53 4 | and also to the east, that's Anishinaabe,

02: 40: 00 5 correct? According to Tanner? |'msinply

02: 40: 03 6 saying --

02: 40: 05 7 THE COURT: | think your comrent about
02: 40: 06 8 bei ng nore adept than others is very apt at the
02: 40: 09 9 nonment since our screen keeps noving around, SO
02:40:12 10 maybe you can wait until the screen denonstrates
02: 40: 14 11 the picture that we had before and it doesn't at
02:40: 31 12 | the nonent.

02: 40: 48 13 BY MR MCCULLOCH:

02: 40: 48 14 Q | "' m not asking you to adopt this
02: 40: 51 15 but sinply this is the view of one scholar in
02:40: 54 16 | the area?

02: 40: 55 17 THE COURT: Well, you're going to need
02: 40: 57 18 to assist nme before you can ask a question about
02: 40: 59 19 this. So you said -- you nade reference to the
02: 41: 02 20 dar ker green?

02:41: 03 21 MR, McCULLOCH:  Yes.

02:41: 04 22 THE COURT: And | take it you're

02:41: 05 23 referring to the section shown on the right-hand
02:41: 07 24 side of the map?

02:41:09 25 MR. McCULLOCH:  Yeah.
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02:41:09 1 THE COURT: And then you went on to
02:41:11 2 speak about another section. And how did you
02:41: 14 3 descri be that section?

02: 41: 15 4 MR McCULLOCH: It's lighter green,
02:41: 17 5 al t hough it | ooks nore yell ow green.

02:41: 21 6 THE COURT: That's nmy difficulty. |
02:41:23 7 don't see lighter green but I do see yellow. Is
02:41: 26 8 that what you're referring to?

02:41: 28 9 MR. McCULLOCH: Yes, that's the

02:41: 29 10 | Ani shi naabe secti on.

02:41: 31 11 THE COURT: So perhaps you can ask
02:41: 32 12 your question again.

02: 41: 34 13 BY MR MCCULLOCH:

02:41: 34 14 Q You agree that this map shows
02:41: 37 15 | that Ms. Tanner considers that in the late
02:41:40 16 prehi storic period |Iroquoian cul tures dom nat ed
02:41: 45 17 the area in dark green?

02:41:56 18 A | nmean that's what the nmap shows.
02: 41: 58 19 Q And that area includes the Bruce
02:41:59 20 Peni nsul a and the area to the south of it?
02:42:02 21 A Yes.

02:42:04 22 Q Now, in your exam nation in-chief
02:42:09 23 you used sone termnology that 1'd |like to get
02:42: 12 24 | clear for the record. You referred to the

02:42: 18 25 "Saugeen Qi bwe Nation", or SON. \What is your
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02:42: 23 1 definition of SON?

02:42: 27 2 A For the record | did not refer to
02:42: 29 3 SON but | was asked about SON, and | was asked
02: 42: 33 4 about the territory of SON and al so the

02:42: 36 5 participation of SONin Pontiac's War and the
02:42: 44 6 Treaties of Detroit and N agara.

02: 42: 47 7 Q So you do not yourself have a

02: 42: 49 8 definition of "SON' when you answered those
02:42:52 9 guestions?

02: 42: 53 10 A | do. | intended to refer to

02: 42: 59 11 t hose Ani shi naabe peopl es that occupied the

02:43: 02 12 territory in the vicinity of the Saugeen River
02: 43: 06 13 and the Bruce Peninsul a.

02: 43: 09 14 Q And so when you refer to the SON
02:43: 11 15 territory, you neant that area?

02:43:13 16 A Yes.

02:43:16 17 Q However, do you have any direct
02:43:21 18 evidence that in the period of the 18th century,
02: 43: 27 19 the period we're | ooking at now, there was, in
02: 43: 30 20 fact, a significant Anishinaabe presence in that
02: 43: 34 21 area?

02: 43: 35 22 A Wll, | wll say that in the

02:43: 38 23 period that I'mhere to talk about this map does
02: 43: 42 24 not accurately represent the territory of the

02: 43: 48 25 | roquoi s and the Iroquois-rel ated peopl es.
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02:43:52 1 And, as far as | know, the -- ny

02: 43:57 2 understanding is that the territory between the
02:44:00 3 north shores of Lake Erie and Lake Ontario, and
02: 44: 03 4 | the southern and eastern shores of Lake Huron

02: 44. 07 5 wer e occupi ed by Ani shinaabe peoples. That's ny
02:44:13 6 under st andi ng.

02: 44: 14 7 Q Perhaps if we could go to anot her
02: 44: 16 8 map. Again, |I'mnot asking you to agree with it
02:44: 18 9 but just to get the sense of the range of

02:44:21 10 opi nions out there. If | could go to the Dowd
02: 44: 25 11 map on page 24 of "War Under Heaven".

02:44: 31 12 Now, in this map the heavy print shows
02: 45: 22 13 circa 1600 and the |ighter print shows circa

02: 45: 28 14 1760, is that correct?

02:45:30 15 A Yes.

02: 45: 31 16 Q And this map has the Odawa, that
02: 45: 36 17 I's what "OI" stands for, who are Anishi naabe,

02: 45: 41 18 present in 1600. |Is that correct?

02: 45: 44 19 A Yes.

02: 45: 48 20 Q However, it does not show them as
02: 45: 49 21 present in 17607

02: 45: 55 22 A That's true. | would not

02: 45: 57 23 describe this as a conprehensively accurate map
02: 46: 03 24 of the territory that it enbraces, but | note

02: 46: 06 25 | the point that you're nmaking.
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02: 46: 07 1 Q Yes. And, in fact, it's

02: 46: 09 2 preci sely because the nonent we're dealing with
02:46: 11 3 IS a very uncertain area that I want to get that
02: 46: 15 4 sense of the range of ideas avail able.

02: 46: 28 5 | believe that we were accepting the
02: 46: 30 6 Tanner maps as substitutes for the exhibits

02: 46: 33 7 created earlier? O have they been nade

02: 46: 36 8 | exhibits?

02: 46: 41 9 M5. PELLETIER  That's right.

02: 46: 45 10 MR. McCULLOCH: Has it been made an
02: 46: 46 11 exhi bit?

02: 46: 47 12 | ' ve been rem nded by ny coll eagues
02: 46: 55 13 that | have been remss. |If we could go back
02: 46: 57 14 and make that Tanner map from page 26 and 27 of
02:47:03 15 the Atlas an exhibit?

02:47:10 16 THE COURT: Sorry, you said -- maybe
02:47:12 17 you said nore current?

02:47: 14 18 MR, McCULLOCH W paid extra to have
02: 47: 16 19 better resol ution.

02:47:17 20 THE COURT: On, | see. It's not a
02:47:19 21 different publication date?

02: 47 21 22 MR McCULLOCH: No, it's exactly the
02: 47:23 23 sanme but we couldn't make out the nmaps very well
02: 47: 26 24 so we decided to get a higher fidelity one.
02:47:29 25 THE COURT: Ckay, give ne a nonent.
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02: 47: 36 1 And the image that the plaintiffs used is not an
02: 47: 43 2 exhibit, is that what you're saying?
02: 47: 47 3 M5. PELLETIER: | believe this is a
02: 47: 48 4 different map, Your Honour.
02:47:51 5 MR. McCULLCCH: On, it's fromthe sane
02:47:52 6 sour ce.
02:47:53 7 THE COURT: And there's no objection
02: 47: 54 8 SO pages -- the map on pages 26 and 27 of the
02: 47: 58 9 “"Atlas of the Great Lakes", and again | realize
02: 48: 01 10 it is not -- M. Registrar, what exhibit nunber
02: 48: 03 11 are we up to?
02: 48: 07 12 THE REA STRAR:  Your Honour, we can't
02:48: 11 13 make pages an exhibit. The entire docunent has
02:48: 13 14 | to be nmade as an exhibit.
02: 48: 16 15 THE COURT: W can if we separately
02:48: 18 16 ask counsel to file it.
02: 48: 19 17 THE REG STRAR  Yes, we can.
02:48: 19 18 THE COURT: Counsel, it's either the
02: 48: 22 19 whol e thing or you have to file separately. You
02: 48: 25 20 don't have to do it right now Do you want just
02: 48: 28 21 the map?
02: 48: 29 22 MR, McCULLOCH: Actually I want the
02:48: 30 23 whol e thi ng because the attached text expl ains
02: 48: 33 24 how t he maps were produced.
02: 48: 36 25 THE REQ STRAR:  Exhibit No. 4027.
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EXH BIT NO 4027: Mp on pages 26 and

27 of the "Atlas of the G eat Lakes",

aut hored by Hel en Hornbeck Tanner.

MR. McCULLOCH: And | believe Dowd's
"War Under Heaven" has al ready been nmde an
exhibit? No. Does it have an SC nunber?
SC0496. We'd like to nake actually the whol e
book an exhibit.

THE COURT: | presune that is 40287

THE REA STRAR:  Exhi bit nunber 4028,
Your Honour.

EXH BI T NO 4028: Book entitled "Wr

Under Heaven", authored by G eg Dowd.

Docunent SC0496.

BY MR MCCULLQOCH:

Q Now t he Tanner nmap that ny
friends showed is on pages 40 to 41, so |'l]|
talk with them whether they prefer to have them
broken out or whether they prefer to have that
chunk of the Tanner atlas a single exhibit.

And | hope we've caught up, or at
| east |'ve caught up.

Now, Professor Hinderaker, | hope you
recogni ze this and admt to its authorship or

glory in its authorship?
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A Yes, | recognize this as ny own
wor K.

Q Now, if my colleague can go to
the bottom of the first colum?

THE COURT: Sir, the wtness has
recognized it but | would prefer you state on
the record what it is.

BY MR MCCULLQOCH:

Q |f we could go back up to the
top? It's an extract from| believe it's the
"Handbook of the Anmerican Revol ution"?

A. Yes, that's right, the Bl ackwell
Handbook.

Q “"The Bl ackwel | Handbook of the
Ameri can Revol ution". And it's a chapter
entitled "The Amerindian population in 1763."
It's SC0663. | would like to nmake it an
exhi bi t.

THE COURT: No objection? Go ahead
M. Registrar.

THE REG STRAR  Exhi bit 4029.

EXH BIT NO 4029: Chapter entitled

"The Amerindi an population in 1763"

fromthe book "The Bl ackwel|l Handbook

of the American Revol ution". Docunent
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SC0663.

BY MR, MCCULLOCH:

Q | hope you don't mind if | read
t he paragraph and then -- the paragraph at the
top out and ask you if they are indeed your
words? Just for the record:

"By 1763, the Anmerindian
societies of North Anmerica had been
adjusting to the wenching effects of
t he European col oni zation for nore
than a century and a half. Dozens of
di stinct peoples often sharing sone
broad cultural patterns but speaking
many | anguages and pursuing a variety
of social, economc and political
strategies, faced unprecedented
chal | enges to their survival.

Eur opeans di seases devast at ed

Ameri ndi an communi ties, destroying
sone all together and reducing the
popul ati on of others by as much as 90
percent."

That's your opinion?

A. Yes.

Q And the exact percentage is a
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02:52: 45 1 matter of debate, but you would agree that the
02:52: 48 2 devastating i npact of European diseases is
02:52:51 3 comonly acknow edged?

02: 52: 53 4 A Yes. Although also highly

02: 52: 55 5 vari abl e dependent on place, tine and

02:52: 58 6 ci rcunst ance.

02:52:58 7 Q Yes. And let's go to the

02: 53: 06 8 par agr aph:

02:53:11 9 " Per haps 150, 000 Aneri ndi an
02:53: 14 10 peoples still inhabited the eastern
02:53:17 11 woodl ands in 1763."

02:53: 18 12 And the eastern woodl ands woul d be
02:53: 22 13 roughly that northeastern quadrant?

02:53: 25 14 A It would include the southeast as
02:53: 27 15 wel | .

02:53: 28 16 Q Ckay.

02:53:28 17 "They faced an uncertain future.
02:53: 34 18 For two generations Anerindi ans and
02:53:39 19 Eur opeans had cultivated political,
02:53: 39 20 econom c, social and cultural ties
02: 53: 39 21 that knitted together backcountry
02:53: 44 22 communi ties and i nproved

02:53: 46 23 inter-cultural relations.”

02:53: 48 24 |f we can scroll on a little bit.
02:54: 04 25 "The fur trade in the north and
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02: 54: 06 1 the trade in the south brought

02:54: 08 2 prosperity and dependency to

02:54:12 3 Aneri ndi an communi ties and gradual ly
02:54:14 4 transformed the material conditions of
02:54:15 5 their residence lives. Anerindian
02:54: 19 6 hunted w th guns and wore European
02:54:21 7 clothing. In many Anerindi an towns,
02:54: 23 8 traditional w gwans and | onghouses

02: 54: 25 9 st ood al ongside single famly cabins
02: 54: 29 10 in the European style. Cash econom es
02: 54: 32 11 often prevailed in trading communities
02:54: 35 12 and Anmerican wonen began to raise

02: 54: 36 13 chi cken, pigs and cattle.”

02:54: 41 14 In short you have an increasing

02: 54: 42 15 pattern of dependence upon European technol ogy?
02: 54: 47 16 A. Well, and I would say an

02: 54: 49 17 I ncreasi ng adaptation to European technol ogy and
02: 54:52 18 to European -- yeah.

02: 54:55 19 Q Such that w thout guns and gun

02: 54: 57 20 powder even subsistence hunting had becone

02: 55: 01 21 increasingly difficult?

02: 55: 05 22 A Yes, | think that's fair to say.
02:55:12 23 Q So what we're | ooking at, as we
02:55: 14 24 nove into the mddle of the 18th century, is not
02:55:16 25 | just a culture, but nultiple cultures undergoing
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02:55:19 1 pr of ound changes; one of which -- and these are
02: 55: 23 2 both likely things | want to be very clear on so
02: 55: 27 3 excuse ne if | sound repetitive, one of which is
02:55:31 4 dependence on materials that could be only

02: 55: 36 5 I mported from Europe?

02:55: 39 6 A Yeah. You know, | realize | use
02: 55: 42 7 the word "dependency” in this essay. | would

02: 55: 46 8 probably not use that particular word because

02: 55: 48 9 do think that the scholarship on this point has
02: 55: 52 10 shifted. And | would actually phrase it

02: 55: 56 11 differently because | think "dependency” is a

02: 55: 59 12 ki nd of --

02: 56: 02 13 Q Loaded?

02:56: 03 14 A Overstated termin this case.

02: 56: 06 15 But certainly a clear cultural preference was

02: 56: 09 16 expr essed.

02: 56: 14 17 And the other thing I would quickly
02:56: 16 18 point out, if | could just interject on this
02:56: 18 19 poi nt, because this is a handbook on the

02: 56: 20 20 Anerican revolution |I'mgeneralizing broadly,

02: 56: 23 21 but I"'mreally enphasizing what was goi ng on

02: 56: 27 22 nost profoundly in Native Anerican conmunities
02: 56: 32 23 closest -- in closest proximty to areas of

02: 56: 36 24 col oni zat i on.

02: 56: 40 25 Q And in the second section, in
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02: 56: 42 1 resi stance, you give an account of Pontiac's
02: 56: 45 2 Var ?
02: 56: 46 3 A Yes.
02: 56: 46 4 Q You don't nention the congress at
02:56:51 5 Ni agara, do you?
02: 56: 52 6 A | don't recall if | do or not.
02: 56: 54 7 have not read this in a while.
02: 56: 56 8 Q Do you want to take a second?
02: 56: 58 9 A To read it?
02: 56: 59 10 Q Yeah.
02:57:00 11 A No, I'll take your word for it.
02:57:01 12 Q Well, that's very kind of you.
02:57: 13 13 But we don't have nmuch doubt about the
02:57: 15 14 I npact of di seases on popul ati on?
02:57: 17 15 A Well, do you really want to get
02:57:20 16 into this? Because | actually would say that
02:57: 22 17 t he di scussion has noved quite a bit on this
02:57: 26 18 subject, and this another thing that | would
02:57:29 19 al so cast sonmewhat differently. | think that
02:57:32 20 | the scholarly consensus has shifted sonewhat on
02:57: 36 21 the nmechanistic way in which scholars were
02:57: 45 22 tal ki ng about the role of disease in
02:57: 47 23 depopul ati on for a coupl e of decades.
02:57: 54 24 And | would actually now offer a
02: 57: 55 25 sonewhat nore nuanced view that woul d enphasi ze
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02:58: 00 1 that those conmmunities that suffered the

02:58: 02 2 great est popul ation | osses were typically

02: 58: 06 3 communities that were subjected to the worst
02:58: 07 4 privations, not just associated with

02:58:13 5 col oni zation but especially associated wth
02:58: 14 6 col oni zation, dislocation, violence.

02:58: 17 7 And that there are communities that
02:58:18 8 were much nore effective than others at

02:58: 23 9 sheltering thensel ves fromthe worst effects of
02: 58: 26 10 bot h col oni zati on and the inpact of Eurasian

02: 58: 34 11 di seases.

02:58: 35 12 Q But you woul d accept that those
02:58: 36 13 communities that were in the intersection of

02: 58: 38 14 war, trade and m ssionary activity m ght have
02:58:41 15 sonme nore exposure than nore isol ated groups?
02: 58: 46 16 A Yes.

02:58: 47 17 Q Moving on, 1'd like nowto go to
02: 58: 54 18 your report, if I my?

02: 58: 55 19 A Sur e.

02: 58: 55 20 Q | believe it's Exhibit 4017. And
02:59: 04 21 if | go to pages 46 to 47. W're now going to
02:59: 27 22 tal k about forts. | suspect this is not going
02:59: 30 23 to be the last tinme we talk about forts.

02:59: 33 24 But in your report you set out, |
02:59: 37 25 believe, two different views of the forts. And
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right at the very bottom if you could scroll

down a little bit?

"Hi storians have often seen this
network of forts and posts as the
basis for an enornously expansive
territorial enpire in the interior of
North Anerica. That is, at best, a
hal f-truth. "

Now, just stop there for a second.
You don't have a footnote in there. You say
“historians" but you don't tell us which ones?

A That's true.

Q And then you go on to present an
al ternate view

“"For the First Nation popul ations
i nhabiting the Great Lakes, the posts
represented a twofold privil ege that
had been conferred upon the French:
The privilege of occupying their
western posts, and the privilege of
travelling through the circuits that
connected them™
Again, we don't have the footnote from

where you get this insight into the indigenous

per spective?
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03:00: 54 1 A That's true.

03:01: 01 2 Q Vll, | believe there is one

03:01: 03 3 pl ace where you quote sonething fromthe

03:01: 05 4 I ndi genous perspective, and since it gets quoted
03:01:08 5 el sewhere I'd like to now go to Al exander Henry.
03:01: 17 6 Now, you've quoted him but | would
03:01:23 7 like to take us to the source that you cited so
03:01: 26 8 we can read the speech. And | can | ook for

03:01: 32 9 assi stance fromny friends, Chief M navavana.
03:01: 45 10 A Cl ose enough

03:01: 46 11 Q Cl ose enough. [It's pages --

03:01: 52 12 it's -- it should be 44 and then 46, 47. Now,
03: 02: 07 13 while we're going there | don't think there is
03:02: 09 14 any di spute that Al exander Henry was a fur

03:02: 11 15 | trader?

03:02: 13 16 A | don't think there is either.
03:02: 15 17 Q He was not an officer of the
03:02:17 18 British arny? He was not a Cown agent? He
03:02:21 19 was, in fact, noving in ahead of the British
03:02: 25 20 garrison. So he arrives -- here we are.

03: 02: 47 21 "At length the pipes”, that woul d
03:02: 54 22 be peace pipes, "being finished, as
03:02:55 23 wel | as the |ong pause by which they
03:02: 57 24 wer e succeeded, M navavana taking a
03:02: 59 25 few sprigs of wanpumin his hand"
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03: 03: 04 1 Pause here. Exchanges of wanmpum were
03:03: 04 2 a traditional part of what | understand is

03:03: 04 3 call ed "forest diplomcy"?

03:03: 07 4 A Yeah, that's not a phrase |'m
03:03:08 5 | famliar with but it is a traditional part of
03:03: 11 6 di pl omati ¢ exchanges.

03:03:13 7 Q And, indeed, it happened not
03:03: 14 8 necessarily at formal neetings, because we know
03:03: 17 9 t hat Al exander Henry is not a Crown agent, but
03:03:19 10 in fact at alnost all ritual exchanges?

03:03: 24 11 A Un yeah. | nean, ritual

03:03: 27 12 exchanges. | don't think Al exander Henry had
03:03:30 13 any wanpum strings or belts with himon this
03:03: 35 14 | occasion, did he? | don't recall that there's
03:03: 38 15 any exchange in that regard.

03:03: 39 16 Q But there's a presentation of

03: 03: 40 17 wanpunf

03:03:41 18 A By M navavana, yes. Actually
03:03: 45 19 iIt's not clear if he presents it. He takes it
03:03:51 20 i n his hand.

03:03: 53 21 Q | think that's about as far as we
03:03: 54 22 -- wanpum are inportant. | think we can all
03:03:58 23 agree on that?

03:04: 00 24 A. Wanpum are i nportant.

03:04: 01 25 Q And that's not the last tine.
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03: 04: 03 1 That we'll be discussing -- not you

03: 04: 03 2 and | but the Court will be considering the

03: 04: 05 3 I ssue of wanmpum

03: 04: 07 4 And this is the speech, and I won't go
03: 04: 09 5 through it inits entirety, but I want to stop
03:04: 12 6 at points and ask for your opinion, if | may?

03: 04:15 7 A Sur e.

03:04: 16 8 Q It starts off:

03:04:18 9 "Englishman, it is to you that |
03:04:21 10 speak and | demand your attention!
03:04: 24 11 Engl i shman, you know that the French
03: 04: 27 12 King is our father. He prom sed to be
03:04:30 13 such; and we, in return, promsed to
03: 04: 34 14 be his children."

03:04: 35 15 Now, earlier you were talking about

03: 04: 38 16 the significance of the British acceptance of
03:04: 42 17 | the term"brothers"?

03:04: 44 18 A Yes.

03: 04: 45 19 Q Here very clearly the way that

03: 04: 48 20 t he Ani shinaabe, or at least this particular

03: 04: 52 21 Ani shi naabe chief is articulating the

03:04: 54 22 relationship wwth the French Ctown is as a

03:04: 58 23 | father?

03: 04:58 24 A. That's right. The two traditions
03: 05: 01 25 are quite distinct fromeach other. The French
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03:05: 03 1 | tradition with the Anishinaabe and ot her

03: 05: 06 2 Al gonqui n- speaki ng peopl es of the Great Lakes
03:05:10 3 and the M ssissippi valley was to present as
03:05: 14 4 onontio, the great father. And so the

03: 05: 17 5 fat her-chil dren nmetaphor was very common in

03: 05: 20 6 French di plomacy with its native allies.

03: 05 24 7 But in British diplomacy with the

03: 05: 27 8 | roquois there was a very different

03: 05: 28 9 under standi ng i n which, as Johnson says, you

03: 05: 32 10 know, in his -- in sone of his correspondence in
03: 05:35 11 his period it would be regarded as insulting or
03: 05: 40 12 threatening to be referred to as children rather
03: 05: 43 13 | than brethren.

03: 05: 44 14 Q Now | ' m aski ng questi ons

03: 05: 48 15 primarily about the French Anishinaabe as to the
03: 05: 52 16 background, as | said.

03: 05: 53 17 A Yes.

03: 05:53 18 Q Okay. This is such a great

03: 05: 55 19 speech:

03: 05: 57 20 "Englishman! It is you who have
03: 06: 00 21 made war with this our father. You

03: 06: 01 22 are his eneny. And how then could you
03: 06: 05 23 have the bol dness to venture anong us,
03: 06: 08 24 his children? You know that his

03: 06: 09 25 enem es are ours.
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Engl i shman! We are i nforned

that our father, the king of France,
iIs old and infirm and that being
fatigued with maki ng war upon your
nation, he is fallen asleep. During
his sl eep, you have taken advant age of
him and possessed yoursel ves of
Canada. But his nap is alnpbst at an
end. | think |I hear him already
stirring and inquiring for his
children, the Indians. And when he
does awake, what nust becone of you?
He will destroy you utterly!"
| think we have here a very clear
nessage bei ng conveyed to Al exander that this
isn't over. That, in fact, there is the hope,
maybe even at | east the pretense of an
expectation that the French are com ng back.
And, indeed, this does not immediately
happen, though | believe it is not
controversial, but the French commander of
M chi | i macki nac when he left had said the
equi val ent of, "I shall return.”
That nod is a yes?

A. Yes. And counsel or Pelletier and
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03:07:28 1 | discussed this issue of the possibility of the
03:07:30 2 French return this norning.

03:07: 32 3 Q |"mjust putting the context of
03:07: 34 4 | this particul ar speech.

03:07: 36 5 A Ri ght .

03:07: 36 6 Q Because this speech gets quoted,
03:07: 38 7 and | think it helps us to put a |less

03:07: 41 8 transacti onal gl oss on the Ani shi naabe-French
03:07: 47 9 rel ationship. That whole privil ege business,
03:07: 47 10 and so | think this puts it in a slightly

03:07: 58 11 different, famlial tone, if you will.

03:08: 02 12 "Engl i shman! Al t hough you have

03:08: 02 13 conquered the French[...]" and it's very clear
03:08: 02 14 | fromthe precedi ng that when he says "conquered"
03:08: 05 15 he doesn't nean conquered finally and forever.
03:08: 08 16 He just finished saying the French King is
03:08:11 17 com ng back, right?

03:08:12 18 So when he's saying, "You have

03:08: 14 19 conquered the French", he's not saying conquered
03: 08: 17 20 in the sense of it's over, right?

03: 08: 26 21 A That's possibly true. Yes,

03: 08: 27 22 think that's a reasonabl e readi ng.

03:08:29 23 Q And here is the passage that

03: 08: 31 24 everybody is famliar wth:

03: 08: 32 25 “[...]you have not yet conquered
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03:08: 35 1 us. We are not your slaves. These
03:08: 38 2 | akes, these woods and nountai ns were
03:08: 40 3 |l eft to us by our ancestors. They are
03: 08: 42 4 our inheritance, and we wll part wth
03: 08: 45 5 themto none. Your nation supposes

03: 08: 48 6 that we, like the white people, cannot
03:08:50 7 live without bread, and pork, and

03: 08: 52 8 beef. But you ought to know that He -
03: 08: 55 9 the G eat Spirit and Master of Life -
03: 08: 57 10 has provided food for us in these

03:09: 00 11 spaci ous | akes and on these woody

03:09: 03 12 mount ai ns. "

03:09: 05 13 Now, would you agree that that's a

03: 09: 07 14 | declaration that -- whether sincere or not --
03:09: 11 15 that Chief M navavana did not see the Europeans
03:09: 21 16 as necessary?

03:09: 30 17 A Well, | think he's saying beef
03:09: 32 18 and pork aren't necessary. Yeah, | nean, |

03:09: 34 19 definitely think he's nmaking a declaration of --
03:09: 38 20 agai nst the prem se that he, his people are

03:09: 45 21 hel pl essly dependent on European goods.

03:09: 50 22 Q And it could be understood then,
03:09:53 23 and again | enphasize we're tal king about

03: 09: 56 24 different valid interpretations. Could soneone
03:09: 59 25 | see this as an echo of the idea that there was a
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03: 10: 07 1 spiritual novenent to restore indigenous

03:10:10 2 I ndependence?

03: 10: 14 3 A. Well, | would say for there to be
03:10: 15 4 a spiritual novenent there has to be nore than a
03:10:19 5 speech.

03:10: 19 6 Q Well, that actually brings ne
03:10: 21 7 | to-- if | could have the Dowd article? And if
03: 10: 36 8 you could take ne to page 6? No, that's right,
03: 10: 40 9 right there.

03:10: 41 10 This is SC0495(002) by Professor Dowd,
03:10: 57 11 Gregory Evans Dowd in "A Spirited Resistance".
03:11: 14 12 This is what Professor Dowd, whom you have

03:11: 17 13 identified as a credible scholar, wote about
03:11: 20 14 the northeastern origins 1737-1775 of this

03:11: 27 15 revival :

03:11: 29 16 "A nativistic novenent that would
03:11: 34 17 | ast a generation to becone the

03:11: 35 18 religious underpinning of mlitant
03:11: 36 19 pan- | ndi anists first devel oped nost
03:11:41 20 clearly in the polyglot comunities on
03:11: 44 21 t he upper Susquehanna. Refugees from
03:11: 49 22 earlier dispossessions in New Jersey
03:11:51 23 and eastern Pennsylvani a, these people
03:11: 53 24 began to fall back before the

03:11. 54 25 Angl o- Aneri can advance of the 1750s

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

03:11: 57
03:12: 00
03:12: 03
03:12: 07
03:12:10
03:12:13
03:12:15
03:12:17
03:12:25
03:12:25
03:12:25
03:12: 26
03:12: 26
03:12: 29
03:12: 31
03:12:35
03:12: 37
03:12: 41
03:12: 42
03:12: 47
03:12: 51
03:12: 54
03:12: 56
03:12: 58
03:13: 07

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Chippewas of Saugeen First Nation et al v. Attorney General Of Canada et al
DAY 19/VOL 19 on June 10, 2019

) Page 1695
and '60s. The novenent acconpanyi ng

refugees as they fled northwest and
then west fromthe Susgeuhanna to the
headwat ers of the All egheny, from
whence it descended upon the Onhio
country. Here it found inviting souls
anongst the al ready established
refugees who i nhabited the polygl ot
vill ages that had devel oped around St.
Lawence. Laid |low during the Seven
Years' War, the Indians provided the
novenent with deep basins of support.
The Onio River issued from nountain
springs, snows and rains. The current
of nativismissued fromthe reckonings
of several thousand souls, and from

t he many prophets who gave those souls
voi ce. "

So you would put that in terns of your

conment about Professor Beaulieu' s statenent?

So you see that there's a range -- you woul d
agree that this illustrates that there's a range
of views about how mllinery or nessianic

spiritual revival was?

A. No, | don't think that this
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03:13: 09 1 contradicts what | said earlier. It is true
03:13: 12 2 that this book, Dowd's book, is an account of
03:13:14 3 t he contest between what he terns "nativists”
03:13:18 4 and "accommodationi sts" in Native Anmerican

03:13: 20 5 polities, and that it spans a period from about
03:13: 25 6 17 -- the title probably has a date range but
03:13: 28 7 this is 1737, the book goes to 1815 | believe.
03:13: 32 8 So he's interested in explaining a
03:13: 33 9 | ong-term pattern, a long-term process by which
03:13: 38 10 sone Native Anmerican | eaders sought to create a
03:13: 44 11 Pan- | ndi an resi stance novenent to Angl o- Aneri can
03:13:50 12 expansi on across a period of, you know, three
03:13:55 13 quarters of a century of time with many

03:13: 57 14 different -- he tal ks about nmany different

03:14: 01 15 events.

03:14:01 16 He does tal k about Neolin in this
03:14:04 17 book. But | do not think that he denonstrates
03: 14: 06 18 that -- that he denonstrates Beaulieu's

03:14: 12 19 contention that Pontiac's War is best understood
03:14: 17 20 as a nessiani c novenent that enbraced the

03: 14: 20 21 rejection of all European influences.

03:14: 23 22 Q | dare say we'll have Professor
03: 14: 26 23 Beaul i eu commenting hinmself so | won't spend
03:14: 29 24 nore tinme on that.

03:14: 31 25 | would like to get away fromforts
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03:14: 33 1 for a change.

03:14:38 2 Can we nmake this the next exhibit?
03:14:41 3 THE COURT: Is it the book or the
03:14: 42 4 article, sir, that you want to be nmade an

03: 14: 44 5 exhi bit?

03: 14: 45 6 MR. McCULLOCH: It's the extract.

03: 14 47 7 THE COURT: Is it "A Spirited

03:14: 48 8 Resi stance"” or is it an extract?

03:14:51 9 MR. McCULLOCH: [It's an extract from
03:14:51 10 | that book | believe.

03: 14: 56 11 THE COURT: |s the book named -- is
03: 14: 57 12 that a chapter of a book?

03: 14: 59 13 MR, McCULLOCH:  Yes.

03:15: 00 14 THE COURT: Called "A Spirited

03: 15: 02 15 Resi st ance".

03: 15: 03 16 MR. McCULLOCH: "A Spirited

03:15: 05 17 Resi stance" is the book.

03: 15: 07 18 THE COURT: So you're asking then that
03: 15: 08 19 a chapter of the book be marked as the next
03:15:11 20 exhi bit?

03:15:12 21 MR, McCULLOCH: Yes, please.

03:15:13 22 THE COURT: And there's no objection
03:15: 14 23 SO Yyes.

03:15:16 24 THE REG STRAR:  Exhi bit nunber 4030.
03:15:19 25 EXH BIT NO 4030: Excerpt from"A
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03: 15: 21
03:15: 21
03: 15: 22
03: 15: 23
03: 15: 26
03:15: 42
03:15: 43
03: 15: 47
03:15: 48
03: 15: 52
03:15:54
03: 15: 56
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03: 16: 01
03: 16: 03
03: 16: 03
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03: 16: 14
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Spirited Resistance.”

BY MR MCCULLQOCH:

Q So | said | thought | would get
away fromforts and take you back to your own
report. Page 48.

Now, in the mddle of this, the
sentence starting "in 1763...", well 1'll read
t he sentence:

“I'n 1763, Ani shi naabekg peopl es
controlled all the access points to

Lake Huron and Georgian Bay: The St.

Claire River north of Detroit[...]."

That's through Fort Detroit?

A Ri ght .

1 Q “[...]the Straits of
M chi | i macki nac.
W' ve tal ked about M chili macki nac.
“[...]St. Mary's River at Sault

Ste. Marie, which connected Lake Huron

with Lakes Erie, M chigan, and

Superior, respectively; and the rivers

that connected the lake to its

surroundi ng | andscape on the east and
south, including the French, the

Magnet awan, the Miuskoka, the Severn,
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03: 16: 30 1 t he Nottawasaga, and the Saugeen.”

03: 16: 33 2 In short the forts aren't the only way
03:16: 36 3 into the Lake Huron. Indeed, | believe -- well
03: 16: 40 4 allow nme -- you would agree that they are not

03: 16: 44 5 the only way into Lake Huron?

03: 16: 46 6 A Yes.

03: 16: 47 7 Q And, in fact, Al exander Henry,

03: 16: 50 8 whom you nentioned in one of your supplenentary
03: 16: 53 9 reports, goes down and hits Lake Sintoe and then
03: 16: 56 10 | on to Lake Ontario?

03: 16: 57 11 A Ri ght .

03: 16: 57 12 Q So, in short, there are an awf ul
03:17:00 13 | ot of, shall we say, gateways that aren't
03:17:03 14 protected by any particul ar establishnent? And
03:17: 09 15 this brings ne to --

03:17:12 16 A. They are not protected by any
03:17: 14 17 French forts you nean?

03:17: 16 18 Q Unm hmm

03:17:16 19 A. Yes, | think that's fair to say.
03:17:18 20 Q It brings nme to the question of
03:17:19 21 | what does control nean?

03:17: 20 22 A Well, it's a good questi on.

03:17:25 23 think that what it nmeans in this case, broadly,
03:17: 30 24 is that this was | andscape that was inhabited by
03:17: 33 25 Ani shi naabe peoples and that they were capabl e
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03:17: 43 1 of defending if necessary.

03:17: 46 2 Q Do you have any evi dence during
03:17: 47 3 the French regime of French fur-tradi ng groups
03:17:52 4 bei ng bl ocked on those routes?

03:17:58 5 A No, | don't think there was any
03:18: 01 6 desire to block French fur trading.

03:18: 03 7 Q If we don't |ike the word

03: 18: 05 8 “dependence”, nutual reliance?

03:18: 09 9 A Yeah, nutual activity,

03:18: 11 10 cooperative activity, trade, a

03:18: 17 11 mut ual | y- desi rabl e arrangenent .

03:18: 22 12 Q Now, oh dear. Just trying -- |
03:18: 25 13 think 1"l work in one nore question and then
03:18: 27 14 perhaps if it's not too early we can take a
03:18:31 15 break before | nove on to the next section.
03:18: 33 16 | believe we have a quotation from
03:18: 48 17 Eccl es at page 5.

03:19: 03 18 We have the actual Eccles, page 57
03:19:12 19 THE COURT: Page 5 of what?

03:19: 12 20 MR. McCULLOCH: O Eccles, "The
03:19:12 21 Canadi an Frontier."

03:19: 49 22 THE COURT: Perhaps we'll take a break
03:19:50 23 now and you can queue up your technol ogy.

03:19: 52 24 On the break | asked Canada and

03:19: 55 25 | Ontario to confer on tines because | nade the
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03:19:58 1 overture that if necessary we can start at 9:30
03:20: 09 2 tonorrow. Speak to each other and you can tell
03:20:12 3 me after the break whether you regard it as
03:20: 14 4 necessary.

03:20: 14 5 -- RECESSED AT 3:22 P.M  --

03: 20: 14 6 --  RESUMED AT 3:37 PM - -

03: 36: 22 7 THE COURT: Did you have a di scussion
03: 36: 23 8 over the break, counsel?

03: 36: 25 9 MR. McCULLOCH: We don't see the need
03: 36: 27 10 | to start at 9:30.

03: 36: 29 11 THE COURT: Al right. Start at 10:00
03: 36: 30 12 o' clock then. Please go ahead.

03: 36: 31 13 BY MR MCCULLOCH:

03: 36: 31 14 Q And if | could have the extract
03: 36: 33 15 | from Eccles, please, page 5? Keep on going

03: 37: 06 16 down. | believe this passage you quoted. 1[|'d
03:37:12 17 like to just go through it alittle bit nore at
03:37:15 18 | engt h.

03:37:17 19 So it starts:

03:37:18 20 "Al t hough the French had the
03:37: 20 21 physi cal neans to penetrate into the
03:37: 22 22 interior, they could only do so with
03: 37: 24 23 t he agreenent of the Indian Nations.
03: 37: 26 24 As | ong as the Indians received

03:37: 28 25 benefits and saw no threat to their
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03:37:30 1 own interests, they allowed the French
03:37:32 2 to establish tradi ng posts and even a
03:37: 34 3 few settlements on their | ands.

03:37:37 4 But to the end of the French
03:37:39 5 regi me these posts and settl enents
03:37: 42 6 were tiny islands with a handful of
03:37:45 7 men am d a nuch | arger popul ati on of
03: 37 47 8 | ndi ans who regarded the | ands as
03:37:50 9 theirs.”

03:37: 52 10 So rather stark, very frontier inmage
03:37: 57 11 of the fort experience.

03:38: 02 12 | believe | noticed a paper on Turner
03:38:04 13 I n your publications. You're, of course, aware
03:38:09 14 | that Eccles attenpted to bring Turner to Canada?
03:38:12 15 A Yes.

03:38:13 16 Q And you're aware that he was not
03:38:15 17 entirely triunphant?

03:38:20 18 A | don't know about his triunphs
03: 38; 24 19 or lack thereof but, yes, it was part of a

03: 38: 26 20 | series of books on Anerican frontiers. And so
03:38:30 21 it was, | think, partly a project inposed upon
03:38: 34 22 himor a project that he responded to a call

03: 38: 37 23 for.

03:38: 38 24 Q Well, we've got that inmage. |
03:38:42 25 | think you would agree that in all the issues
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03:38:45 1 t hat we've been di scussing we keep endi ng back
03:38:49 2 at Detroit. And indeed | believe you conmented
03: 38: 57 3 | that there were 2,000 French settlers at

03: 39: 01 4 | Detroit.

03: 39: 07 5 If |I could actually have the Dowd

03: 39: 09 6 extract, pages 60, 61?7 And I'mgoing to go from
03:39:23 7 the bottom paragraph. And, oh, | better --

03:39: 27 8 before I nove on we better make Eccl es an

03:39: 30 9 exhibit. The S nunber for Eccles was 0497. And
03:39: 44 10 | expect we mght as well nake it an exhibit.
03:39:49 11 THE COURT: There is no objection so
03:39:50 12 pl ease go ahead.

03:39:53 13 THE REG STRAR:  Exhi bit nunber 4031.
03:39: 55 14 EXH BIT NO 4031: Extract from page 5
03: 39: 56 15 of the book, "The Canadian Frontier",
03: 39: 56 16 aut hored by WIliam Eccles. Docunent
03: 39: 56 17 SC0497.

03: 39: 58 18 BY MR MCCULLQOCH:

03:39:59 19 Q And we are now havi ng anot her
03:40: 01 20 | extract from Dowd's "War Under Heaven". |It's

03: 40: 02 21 S04897.

03: 40: 06 22 THE COURT: Is that different from

03: 40: 07 23 | what we've nmarked as 40307

03:40: 10 24 MR. McCULLOCH: | don't believe it is,
03:40: 11 25 sorry.
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THE COURT: COkay. Let's not mark it

agai n t hen.
BY MR MCCULLOCH:

2 Q "Since it's founding in 1701
Detroit had been the centre of
French- Ani shi naabe alliance. Sone 80
to 100 houses lay along the streets
within its palisades. D spersed for
nore than five mles along each bank
of the Detroit river was nore
whi t e-washed hones. ' The country',
wote Croghan in 1765, 'is thick
settled with the French'. There were
several hundred famlies who raised
crops and provided dairy products to
the garrison and its frequent
Interests. QOhers traded with the
| ndi ans, soldiered in the garrison or
| aboured as voyageurs in the extensive
French transportati on system so
recently destroyed by the Seven Years'
War .

Anmong the Wandot, COdawas,
Potawotam and G i bwe there were at

| east 550 | ocal nmen of fighting age
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03:41. 14 1 suggesting a total Indian popul ation
03:41: 16 2 of well over 2,000. The |ast several
03:41:17 3 years of the Seven Years' War put an
03:41: 17 4 I mrense strain on this polyglot

03:41: 17 5 community."

03:41: 30 6 So here we have, contrary to the
03:41:31 7 generalization in Eccles, not a handful of

03:41: 32 8 i sol ated Frenchnen surrounded by a vastly

03: 41: 36 9 greater nunber of indigenous peopl e; you' ve got
03:41: 41 10 a community with roughly bal anced popul ation, a
03: 41: 45 11 French garrison, and French control of the
03:41:48 12 trade. |Is that right?

03:41.54 13 A. | don't see these two passages as
03:41: 56 14 in conflict with each other.

03:41: 59 15 Q Roughl y equal nunbers versus
03:42:03 16 smal | handful vastly outnunbered?

03:42: 05 17 A | think that Eccles is

03:42: 06 18 general i zing broadly about a pattern of

03:42:09 19 devel opnent that unfolded in a vast territory
03:42:11 20 over a long period of tine.

03:42:13 21 You are -- what Dowd is doing here is
03:42: 15 22 focusing on the one post with the | argest French
03:42:18 23 popul ation at the nobst mature point of its

03:42: 24 24 devel opnent.

03:42: 24 25 And the -- | think the contrast wth
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03:42: 27 1 what was going on in the British colonies is
03:42:29 2 really inportant and instructive; because in
03:42:35 3 t hose pl aces the pressures of popul ation

03:42:38 4 consi stently displaced native peoples. So that
03:42: 41 5 the growmh of the colonial enterprise

03:42: 43 6 dramatically di sadvantaged First Nations over
03:42: 46 7 tinme, and they were very aware of that and they
03:42: 48 8 were, you know, resistant to it.

03:42:51 9 That pattern never -- that pattern
03:42:54 10 never occurred around any of the French posts in
03: 42: 57 11 the Geat Lakes. At Detroit, Detroit was a
03:43:01 12 pl ace where -- it was a place where the French
03:43: 08 13 | were interested in attracting and concentrati ng
03:43: 11 14 native allies because they thought it was an
03:43: 14 15 I nportant strategi c point.

03:43:15 16 And so they created a fort, they
03:43:17 17 invited First Nations peoples to settle

03:43:21 18 al ongside of it. Gadually a French popul ati on
03:43:23 19 grew up alongside of it and there was never any
03:43: 26 20 conflict between those two popul ations. The
03:43: 31 21 First Nations who didn't like it there |left but
03:43: 34 22 many remai ned.

03:43: 36 23 And so | think the way that Dowd

03:43: 38 24 describes it, as a polyglot comunity, is an

03: 43: 44 25 appropriate description, which is entirely in

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

The Chippewas of Saugeen First Nation et al v. Attorney General Of Canada et al
DAY 19/VOL 19 on June 10, 2019

Page 1707
03:43: 46 1 keeping with the characterization that Eccles
03:43:48 2 provi des of France's presence in the interior of
03:43:52 3 North Aneri ca.

03:43:53 4 Q So you woul d agree that Detroit
03:43: 54 5 | was a special place at the tine?

03: 43: 58 6 A Special ? Yes, sure, why not.

03: 44: 02 7 Al'l places are special in ny mind but I'msure
03: 44: 05 8 Detroit was special too.

03: 44: 06 9 Q It is a warmer illustration of

03: 44: 08 10 t he codependence of the conmmunities?

03:44:12 11 A The interpenetration of the
03:44:13 12 communi ties, uhm hmm

03:44:16 13 Q You nentioned sonething just a
03:44:17 14 | few nonents ago that 1'd like to explore. You
03:44: 21 15 said that the French invited indigenous friends,
03:44: 27 16 allies to cone to Detroit?

03: 44: 32 17 A That's right.

03: 44 34 18 Q They cane fromwhat? The north
03: 44: 36 19 shore of Ceorgian Bay?

03: 44: 38 20 A They cane fromprimarily the area
03: 44: 42 21 around M chilimackinac. Also they cane to the
03: 44: 52 22 sout hwest of Detroit.

03: 44. 54 23 Early on the hope was to get a very
03: 44: 56 24 | arge aggl oneration of native peoples to settle
03: 45: 01 25 there. It didn't work very well and nost of

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

The Chippewas of Saugeen First Nation et al v. Attorney General Of Canada et al
DAY 19/VOL 19 on June 10, 2019

Page 1708
03:45: 03 1 | themleft after a decade or so. But Mam

03:45: 08 2 | ndi ans, Qui atanons, the other groups that ended
03:45:20 3 up eventually with their own snaller posts in
03: 45: 22 4 the region were initially invited to settle
03:45: 24 5 | there.

03: 45: 29 6 Q So a community by invitation.

03: 45: 32 7 The idea that it was such a clear product of

03: 45: 42 8 the -- | was just rem nded. You nodded?

03: 45: 46 9 A To community by invitation.

03: 45: 47 10 Q Yes.

03: 45: 48 11 A Yes. It was a -- Detroit was a
03:45:51 12 French project.

03:45:51 13 Q It was a French project.

03: 45: 53 14 A That was a partially-successful
03:45:55 15 French project.

03: 45: 56 16 Q And you've actually just spared
03:45:58 17 me having to put up yet another docunent,

03: 46: 02 18 because that was going to be ny next point. So
03: 46: 04 19 we' re actual ly noving al ong qui ckly.

03:46: 09 20 That's the last inmage | wanted to put
03:46:12 21 to you, the image of Detroit just on the eve of
03: 46: 16 22 t he conquest.

03:46: 20 23 | think it's nowtime to nove to

03: 46: 22 24 another topic. If we're finishing at 4:00 |

03: 46: 25 25 | think | have tinme to get into it.
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03: 46: 29 1 THE COURT: 4:00 did you say?

03: 46: 33 2 MR, McCULLOCH We're finishing at

03: 46: 35 3 4: 307

03: 46: 37 4 THE COURT: Well, since you bring up
03: 46: 38 5 the subject, wthout in any way hol ding you to
03: 46: 40 6 it, roughly how nuch | onger do you expect to be?
03: 46: 45 7 | "' m not suggesting that you should finish today.
03: 46: 47 8 |"mjust curious to know where are we today in
03:46: 50 9 our schedule, sir?

03: 46: 55 10 MR. McCULLOCH. | hope to be able to
03: 46: 57 11 finish, or at least get into the core of the

03: 46: 58 12 next area, the Treaties at N agara, question
03:47: 02 13 mar k secti on.

03:47: 03 14 THE COURT: But for purposes of

03: 4705 15 Ontario's plan, you know, when should Ontario be
03:47:08 16 expecting they are going to be -- | assune
03:47:10 17 sonetinme tonorrow, but you tell ne.

03:47:13 18 MR, McCULLOCH: | do not expect to be
03:47: 14 19 nore than an hour or an hour and a half

03:47:18 20 t onor r ow.

03:47:19 21 THE COURT: So in those circunstances,
03: 47: 20 22 and bearing in mnd the set of drunms outside the
03:47:23 23 wi hdow t hat sone woman is diligently playing,

03: 47: 29 24 let's stick with 4:00. Although that is unusual
03:47: 31 25 we'll do that today.
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03:47: 34 1 MR McCULLOCH: O | can go to 4:30.
03:47: 37 2 THE COURT: Let's nove forward on that
03:47: 38 3 basi s.

03: 47: 39 4 BY MR MCCULLOCH:

03: 47: 40 5 Q Al right. Treaties at N agara.
03:47: 42 6 And | would |ike to take you to the letter dated
03:47: 48 7 August the 30th, Sir WIIliam Johnson to the
03:47:54 8 Board of Trade.

03: 48: 02 9 THE COURT: Is this an exhibit?

03:48: 05 10 MR. McCULLOCH: | believe it's Exhibit
03:48: 08 11 643.

03: 48: 09 12 THE COURT: Thank you.

03: 48: 10 13 BY MR MCCULLOCH:

03:48:10 14 Q And 1'd just like to get a couple
03:48: 11 15 | of terns clarified. | don't think we need to
03:48:15 16 clarify who Sir WIlliamJohnson is. | think his
03:48:19 17 identity has been sufficiently established.

03:48: 27 18 The Board of Trade, and it may be j ust
03:48:29 19 a question of term nology, you referred to it as
03:48: 31 20 an advi sory body to the Secretary of State or --
03:48:39 21 A To the Crown.

03: 48: 40 22 Q -- tothe CGtowmn. And again |I'm
03:48: 45 23 trying to put things, wthout being extrenely

03: 48: 48 24 | anachronistic, into nodern terns.

03:48: 51 25 We have been thinking nore in terns of
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the departnment, which, of course, advises the

Secretary of State, who advises the Crown. So
it's the departnental entity.

O is that -- are we tal king about a
di fference between the Anerican and the Canada
syst enf?

A. | "' m not sure what you nean by
“departnental entity". | think you m ght be
describing a nore formal, a nore fornalized
bureaucratic arrangenent than the one that
existed in the md-18th century, but I'm not
sure.

Q Wul d you agree then that through
the Lords of Trade is how Sir WIIliam nakes his
reports?

A. Yes.

Q Well, if we could go to the first
I ndent ed paragraph, the one that starts:

"The Treaties of Peace with the

Huron of Detroit[...]"

That's the Wandot usually referred
to, or Wandot ?

A. Unm hmm

3 Q “[...]the Huron of Detroit and

t he eneny Senecas, | have the honour
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03:50:10 1 to enclose you herewith. As for the
03:50:12 2 ot her Nations, they declared that they
03:50: 15 3 only cane to renew their engagenents,
03:50: 18 4 not having approved of the war, or

03: 50: 20 5 engaged in it, except sone individuals
03: 50: 27 6 who had | eft them for that purpose,
03:50: 29 7 and the Indians being |ikew se

03:50: 31 8 furnished with several certificates
03:50: 33 9 fromMyjor adwn[...]"

03:50: 36 10 Maj or d adwi n you infornmed us was?

03: 50: 39 11 A The post conmander at Detroit.
03:50: 42 12 4 Q “[...] and other officers

03: 50: 44 13 inmporting [...]", that neans inplying
03:50: 47 14 or saying, rather. "[...] that they
03:50: 49 15 had behaved very well and protected
03:50:51 16 the Garrisons of La Baye and

03:50: 55 17 M chilimacinac | thought it best to
03:51: 00 18 prom se them that they should be

03:51: 04 19 admtted into the covenant chain of
03:51: 06 20 friendship on their agreeing to the
03:51: 08 21 re-establishnment of M chilinmacinac
03:51: 13 22 (whi ch Col onel Bradstreet was ordered
03:51:18 23 to effect) and promsing to get all
03:51:21 24 prisoners out of the enem es' hands,
03:51: 25 25 as also to procure sone restitution
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03:51: 27 1 for traders for all their |osses, all
03:51:28 2 of which they engaged to perform™
03:51: 30 3 | believe somewhere Dowd nmakes a
03:51:30 4 coment for Johnson's penchant for grand

03:51: 30 5 el oquence, but I'll save that for another

03:51: 30 6 occasi on.

03:51:30 7 That's a | ong, conplicated paragraph,
03:51: 33 8 but the crux of it is that there are two

03:51: 36 9 treaties and sonething el se, a renewal.

03:51: 50 10 A Yes. Well, when you finish your
03:51: 52 11 question |'1]

03:51:53 12 Q Johnson report says, Here Are two
03:51:55 13 treaties. And | didn't have to do a treaty with
03:51: 58 14 | the others; | did a renewal of our relationshinp.
03:52: 03 15 That's what that says, isn't it?

03:52: 07 16 A. He does di stingui sh between the
03:52:09 17 treaty texts, which he is sending, and the
03:52:12 18 renewal of engagenents. But | would argue
03:52:16 19 strongly that the renewal of engagenents that he
03:52: 19 20 I's describing constitutes a treaty agreenent as
03:52: 22 21 wel | .

03:52: 28 22 Q | believe you renenber we're
03:52:29 23 aski ng oursel ves about what was considered a
03:52:31 24 | treaty at the tine?

03:52:38 25 A. These covenant chai n neetings
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03:52:41 1 were commonly referred to as treaties in the
03:52: 43 2 18t h century.

03:52: 45 3 Q But not this one. It's a renewal
03:52:50 4 of the covenant chain?

03:52:52 5 A A renewal of the covenant chain
03:52: 54 6 Is a treaty, particularly in the case where it
03:52: 56 7 has been broken by war, as was the case here.
03:53: 00 8 Johnson, you know from-- at |east the
03:53: 02 9 argunent that | make in nmy report, which | know
03:53: 04 10 | you're famliar with, is that Johnson was very
03:53: 07 11 interested to single out guilty parties at
03:53:10 12 Ni agara and was unable to do. So, therefore,
03:53:12 13 had to treat with everybody there as if they had
03:53: 15 14 not engaged in any attacks, even though he

03:53: 20 15 strongly suspected that that was not the case.
03:53:23 16 Q Everybody except, of course, the
03:53: 24 17 Huron and the Seneca?

03:53: 26 18 A Correct. I'mreferring nowto
03:53:28 19 t he Ani shi naabe representatives that were

03:53: 32 20 present. And so -- but, | nean, again, if you
03: 53: 38 21 have read ny report you know that | think it's
03: 53: 45 22 strongly probable that sone people who were

03:53: 47 23 present at Niagara in 1764 had in fact engaged
03:53: 51 24 in hostilities, or communities they were

03:53: 54 25 speaki ng for had engaged in hostilities.
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03:53: 58 1 There were al so comunities

03:53:59 2 represented there who had never been part of a
03:54: 02 3 previ ous covenant chain agreenent, which | think
03: 54: 04 4 again strongly argues that despite Johnson's

03: 54: 07 5 | anguage in this letter there was sonething nore
03:54: 10 6 going on than a nere renewal or confirmation.
03:54:18 7 And | feel that, |ike every schol ar
03:54: 19 8 who has witten about Niagara, | would al so

03:54: 21 9 stress that Johnson hinself put particular

03:54: 24 10 enphasi s on wanpum belts, and particularly the
03:54:29 11 | arge covenant chain belt that he passed to the
03: 54: 34 12 First Nations assenbled at Niagara as a

03: 54: 37 13 solemi fication of a kind that had never before
03: 54: 40 14 occurred in that region.

03:54:41 15 So to ne that rises to the level of a
03: 54: 45 16 treaty negotiation, a treaty neeting, solem
03:54: 48 17 prom ses on both sides.

03: 54: 52 18 Q But Johnson inforned his

03:54:55 19 superiors, the people to whom he comuni cat ed

03: 54: 58 20 with the King, that it was not a treaty.

03: 55: 01 21 A He did not say it's not a treaty.
03: 55: 03 22 He said the Treaties of Peace, so he's talking
03: 55: 07 23 about particul ar docunents that |aid out

03:55:09 24 articles of agreenent based on the understanding
03:55: 16 25 | that these had been hostiles in a war. The
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03:55: 18 1 | Treaties of Peace, these two texts, these two
03:55:21 2 docunents |I'msending you with this letter. As
03:55: 25 3 for the other Nations renewing their

03: 55: 28 4 engagenents, they claimthey didn't approve of
03:55: 31 5 the war, engage in it, and so on. Then he says:
03:55: 34 6 "I thought it best to prom se

03: 55: 38 7 themthat they should be admtted into
03: 55: 38 8 the covenant chain of friendship."
03:55: 41 9 | consider that a treaty act.

03:55: 43 10 Q You do. W'Ill leave that to

03: 55: 44 11 further discussion |later.

03: 55: 45 12 A | try to --

03:55: 53 13 THE COURT: Sir, this process does not
03:55:53 14 | work when people talk at the sane tine.

03:55:53 15 Ask your question pl ease.

03: 55: 55 16 BY MR MCCULLOCH:

03:55:55 17 Q Actually what | would like to do
03:55: 57 18 IS nmove on to another docunent. And | believe
03:56: 00 19 It's an extract fromyour report in which --

03: 56: 06 20 | just go to page 13 and 14.

03: 56: 12 21 |'"d like to step back a little bit

03: 56: 13 22 from N agar a.

03: 56: 23 23 And this is your description of the

03: 56: 26 24 exchange -- we've already gone through it, I'm
03: 56: 30 25 | just refreshing the recollection -- of what
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Johnson said at Detroit in 1761. And |'m going

to the quotation. He wanted an:
“[...]extensive plentiful
comerce on the nost equitable terns
bet ween the subjects and all |ndians
who are wlling to entitle thensel ves
thereto and to partake of his Royal

cl emency by entering into an offensive

and defensive alliance with the

British Crown."

And, again, we're tal king about trade,
al liance, and just property or property lawfully
held or lawfully clained. Just as a note --
sorry, could you say yes?

A. Yes.

Q You will agree that the only
reference here is to | and?

A There's a reference to extensive
pl enti ful commerce, offensive and defensive
alliance, and just property, by taking
possessi on of any |ands to which they have a
| awf ul claim

Q So there's no reference to water
here or navi gabl e waters?

A No. | nmean unless "just
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03:58: 03 1 property" extends to the waters. | don't have
03:58: 08 2 an opinion on that particular question.

03:58: 10 3 Q And when Johnson tal ks about

03:58: 12 4 "l awful clainmt would he be envisioning that in
03: 58: 16 5 accordance with English law as it was under st ood
03: 58: 20 6 in 17617

03:58: 33 7 A. That's a good question. | nean,
03:58: 34 8 | don't know what other neaning the adjective
03:58: 36 9 “lawful" could have. | think -- | would be

03:58: 41 10 inclined to say that | think what he has in m nd
03:58: 44 11 Is sonmething nore like a just claimthan a

03:58: 47 12 lawful claim but as witten, yes, it would
03:58:59 13 I mply.

03:59: 00 14 Q Vell, that is a question for
03:59:01 15 | egal historians, would you agree?

03:59: 03 16 A. Per haps.

03:59: 04 17 Q W have at | east two of those
03:59: 05 18 com ng up.

03:59: 07 19 And these ideas that the Crown

03:59: 09 20 respects law or lawful clains to land, is

03:59: 15 21 interested in alliance, interested in comerce,
03:59: 19 22 is -- | think you have al ready indicated that
03:59:20 23 you don't think Johnson was inventing these out
03:59: 24 24 of the blue. So what you have here is a

03:59:29 25 | well-established English policy?

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

The Chippewas of Saugeen First Nation et al v. Attorney General Of Canada et al
DAY 19/VOL 19 on June 10, 2019

Page 1719
03:59:31 1 A A wel | -established English

03:59: 34 2 intention, stated policy. Yes, definitely.

03:59: 36 3 Q And, in fact, you' ve already -- |
03:59: 37 4 don't have the transcript so | can't take you to
03:59: 40 5 your quotations, but you wll correct ne if |

03: 59: 45 6 m sstate your neaning. That the various

03:59: 48 7 col onies had attenpted, not always successfully
03:59: 52 8 but as a nmatter of policy, to restrict private
03:59: 57 9 so-cal |l ed purchases from I ndi ans?

04:00: 01 10 A Yes, they had tried to do that.
04:00: 03 11 Q And that the major change, and

04: 00: 05 12 again I'mtrying to sunmari ze what you' ve

04: 00: 08 13 already told us, cane in 1756 when the Inperi al
04:00: 12 14 governnent decided that it was going to take

04: 00: 15 15 over that policy?

04:00: 17 16 A. Yes.

04:00: 19 17 Q So we have a wel | -established

04: 00: 21 18 policy respecting |awful clains, |ooking for

04: 00: 25 19 alliance. And that goes back, at least in terns
04:00: 33 20 of dealing with the western Nations, the

04:00: 35 21 | Anishinaabe and others, at |east as far back as
04:00: 39 22 1761, right?

04: 00: 41 23 A Yes.

04:00: 42 24 Q Where at this point, after the

04: 00: 42 25 | surrender of Montreal, it was kind of clear who
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04: 00: 55 1 was going to wn the war?
04:00: 57 2 A Yes.
04: 00: 58 3 Q And | think that is as good a
04: 00: 58 4 point to break as any.
04:01: 03 5 THE COURT: Well, | wsh all of you a
04:01: 04 6 pl easant evening and a |ate one if you are going
04:01: 08 7 to partake of Canada's recently anointed
04:01: 12 8 nati onal sport.
04:01: 12 9 So |l wll see everybody at 10 o' clock
04:01: 12 10 t onor r ow nor ni ng.
04:01: 12 11 Sir, | have already nentioned to you
04:01: 24 12 about the restrictions about what you can do in
04: 01: 26 13 | your spare tine.
04:01: 27 14 " mgoing to say one nore thing,
04:01: 27 15 pl ease avoid the intellectual curiosity that nmay
04:01: 33 16 have come up today in doing your own independent
04:01: 36 17 research on-line or otherw se about sone of
04:01: 38 18 these interesting questions. Al right. Just
04:01: 41 19 put this to one side. |'msure you have ot her
04:01: 44 20 things to work on.
04:01: 46 21 THE WTNESS: | plan to watch the gane
04:01: 46 22 t 0o.
04:01: 46 23 THE COURT: Excellent.

24 --- \Wereupon the proceedi ngs were

25 adj ourned 4: 03 p. m
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REPORTER S CERTI FI CATE

|, HELEN MARTI NEAU, CSR, Certified
Short hand Reporter, certify;

That the foregoing proceedi ngs were
taken before ne at the tine and place therein
set forth at which tinme the witness was put
under oat h;

That the testinony of the wi tness and
all objections nade at the tine of the
exam nation were recorded stenographically by ne
and were thereafter transcri bed;

That the foregoing is a true and
accurate transcript of ny shorthand notes so

taken. Dated this 20th day of June 2019.

[ '- Z'[ W I T T g«

PER: HELEN MARTI NEAU
CERTI FI ED SHORTHAND REPORTER
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