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ONTARI O
SUPERI OR COURT OF JUSTI CE
BETWEEN

THE CH PPEWAS OF SAUGEEN FI RST NATI ON, and THE
CH PPEVWAS OF NAWASH FI RST NATI ON
Plaintiffs
- and -
THE ATTORNEY GENERAL OF CANADA,
HER MAJESTY THE QUEEN I N RI GHT OF ONTARI O, THE
CORPORATI ON COF THE COUNTY OF GREY, THE
CORPORATI ON CF THE COUNTY OF BRUCE, THE
CORPORATI ON OF THE MUNI Cl PALI TY OF NORTHERN
BRUCE PENI NSULA, THE CORPORATI ON OF THE TOW OF
SOUTH BRUCE PENI NSULA, THE CORPORATI ON OF THE
TOM OF SAUGEEN SHORES, and THE CORPORATI ON OF
THE TOMSH P OF GEORG AN BLUFFS
Def endant s

Court File No. 03-CV-261134CML
A N D BETWEEN

CH PPEVWAS OF NAWASH UNCEDED FI RST NATI ON and
SAUGEEN FI RST NATI ON
Plaintiffs
- and -
THE, ATTORNEY GENERAL, OF CANADA and HER MAJESTY
THE QUEEN I N RI GHT OF ONTARI O
Def endant s

--- This is VOLUME 72 / DAY 72 of the trial
proceedi ngs in the above-noted matter, being
held at the Superior Court of Justice, 330
Uni versity Avenue, Courtroom 5-1 Toronto,
Ontario, on the 13th day of January, 2020.

BEFORE

The Honour abl e Justice Wendy M Mat heson
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APPEARANCES:
Renée Pel |l eti er,

& Jaclyn McNamara, Esg.,

M chael Beggs,

& M chael MCulloch, Esq.,

& Barry Ennis,

& Al exandra Colizza, Esq.

Pet er Lemmond, Esgq.,

& Ri chard Qgden,
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for the Plaintiffs,
t he Chi ppewas of
Saugeen First Frist
Nati on, and the

Chi ppewas of Nawash
First Nation.

for the Defendant,
Att orney Gener al
of Canada.

for the Defendant,
Her Maj esty the
Queen in R ght of
Ontari o.
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of Canada et al.

| NDE X

W TNESS: ALEXANDER VON GERN
Exam nation in-chief by M.

Page 9302
PAGE

ET
Beggs.......... 9306

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Chippewas of Saugeen First Nation et al v. Attorney General of Canada et al.
DAY 72 VOL 72 on January 13, 2020

Page 9303
| NDEX OF EXHI BI TS
NO. / DESCRI PTI ON PACGE
H 3 Li st of documents to be marked as 9307
exhi bi ts.
4455 Docunent nunber S0111. 9307
4456 Docunment nunber S044. 9307
4457 Docunent nunber S0174. 9307
4458 Docunment nunber S0189. 9308
4459 Docunent nunber S0190. 9308
4460 Docunment nunber S0274. 9308
4461 Docunment nunber S0340. 9308
4462 Docunent nunber S0352. 9308
4463 Docunent nunber S0361. 9308
4464 Docunent nunber S0362. 9308
4465 Docunment nunber S0363. 9308
4466 Docunent nunber S0397. 9309
4467 Docunment nunber S0444. 9309
4468 Docunment nunber S0548. 9309
4469 Docunent nunber S0565. 9309
4470 Docunment nunber S0722. 9309
4471 Docunment nunber S0825. 9309
4472 Docunment nunber S0831. 9309
4473 Docunent nunber S0917. 9310
4474 Docunment nunber S0951. 9310
4475 Docunment nunber S0971. 9310
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| NDEX OF EXHI BI TS

NO./ DESCRI PTI ON

4476
4477
4478
4479
4480
4481
4482
4483
4484
4485
4486
4487
4488
4489
4490
4491
4492
4493
4494
4495
4496
4497
4498

Docunent
Docunent
Docunent
Docunent
Docunent
Docunent
Docunent
Docunent
Docunent
Docunent
Docunent
Docunent
Docunent
Docunent
Docunent
Docunent
Docunent
Docunent
Docunent
Docunent
Docunent
Docunent

Docunment

nunber S0972.
nunber S0974.
nunber S0995.
nunber S1016.
nunber S1085.
nunber S1140.
nunber S1196.
nunber S1261.
nunber S1292.
nunber S1308.
nunber S1328.
nunber S1348.
nunber S1373.
nunber S1517.
nunber S1530.
nunber S1531.
nunber S1575.
nunber S1609.
nunber S1624.
nunber S1626.
nunber S1780.
nunber S1834.
nunber S1847.
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9311
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4499
4500
4501

J-3

| NDEX OF EXHI BI TS

NO./ DESCRI PTI ON

Docunent nunber S1906.

Docunent nunber S1914.

Report entitled "I ndi genous
Stories and Oral Traditions

(Sel ected Extracts from G ant
Beavers and Col ossal Dans)" by
Al exander Von Gernet dated
January 18th, 2019.

Tabl e of correl ation between the
traditions of Lenore Keeshig and
Dr. Francine MCart hy.

Docunent depicting a Google

Earth image fromDr. von Cernet.
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9314
9314
9317

9357

9367
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09: 54: 56 1 ---  Upon commencing at 10:23 a.m

10: 23: 32 2 THE COURT: Morning, M. Beggs.

10: 23: 33 3 Technol ogy problens this norning, sir?

10: 23: 37 4 MR. BEGGS: Yes, |I'mafraid so, Your
10: 23: 38 5 Honour .

10: 23: 39 6 THE COURT: It is Monday but | woul d
10: 23: 40 7 ask starting tonorrow that you get your team

10: 23: 42 8 here no later than 9:30 to nake sure your

10: 23: 45 9 technology is working. W'IlIl make sure that the
10: 23: 48 10 court is open at that tine. You can --

10: 23: 55 11 actually, before you bring your w tness forward,
10: 23: 57 12 | understand from M. Registrar there is a group
10: 24: 00 13 of docunents you'd like to mark; is that

10: 24: 01 14 correct?

10: 24: 02 15 MR. BEGGS: Yes, that's correct, Your
10: 24: 03 16 Honour .

10: 24: 04 17 THE COURT: Do you have a list for ne?
10: 24: 06 18 | know you gave one to M. Registrar. Do you

10: 24: 08 19 have anot her copy?

10: 24 26 20 Subj ect to any subm ssions, what |

10: 24 28 21 woul d propose to do, M. Beggs, is have your

10: 24: 31 22 list marked as a lettered exhibit, after which
10:24: 34 23 M. Registrar will give you the exhibit nunbers
10: 24 37 24 Wi t hout reading all of the description so you

10: 24: 40 25 can proceed, and at an appropriate tine he wll
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10: 24: 45 1 see that those details all get input into the

10: 24: 49 2 el ectroni c dat abase.

10: 24: 51 3 Anyone have a problemw th that? No?
10: 24: 55 4 No. Al right. M. Registrar, what is the next
10: 25: 00 5 | ettered exhibit?

10: 25: 03 6 THE REG STRAR  Lettered Exhibit H 3.
10: 25: 07 7 EXH BIT NO H3: List of docunents to
10: 25: 09 8 be marked as exhibits.

10: 25: 10 9 THE COURT: Pl ease go ahead, M.

10: 25: 10 10 Regi strar, when you are ready and give us the
10:25: 11 11 nunbers that we should use for each docunent

10: 25: 14 12 nunber .

10: 25: 15 13 THE REA STRAR:  Docunent nunber S0111
10: 25: 18 14 IS going to be Exhibit 4455,

10: 25: 20 15 EXH BI T NO 4455: Docunent nunber

10: 25: 22 16 S0111.

10: 25: 23 17 THE REQ STRAR  Nunber SO44, Exhi bit
10: 25: 26 18 4456.

10: 25: 27 19 EXH BI T NO 4456: Docunent nunber

10: 25: 27 20 S044.

10: 25: 30 21 THE REG STRAR:  Docunent S0174,

10: 25: 32 22 Exhi bit 4457.

10: 25: 34 23 EXH BI T NO 4457: Docunent nunber

10: 25: 34 24 S0174.

10: 25: 45 25 THE REQ STRAR:  S0189, Exhi bit 4458.
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S0189.
THE REGQ STRAR
Exhi bit 4459.

S0190.
THE REGQ STRAR
Exhi bit 4460.

S0274.
THE REGQ STRAR
4461.

S0340.
THE REGQ STRAR:

S0352.
THE REGQ STRAR

S0361.
THE REGQ STRAR

S0362.
THE REQ STRAR:

EXH BI T NO 4458:

EXH BI T NO 4459:

EXH BI T NO 4460:

EXH BI' T NO 4461:

EXH BIT NO 4462:

EXH BIT NO 4463:

EXH BI T NO 4464:

EXH BI T NO 4465:

Page 9308
Docunent nunber

Docunent nunber S0190,

Docunent nunber

Docunent nunber S0274,

Docunent nunber

S0340, Exhi bit nunber

Docunent nunber

S0352, Exhibit 4462.

Docunent nunber

S0361, Exhibit 4463.

Docunent nunber

S0362, Exhibit 4464.

Docunment nunber

S0363, Exhibit 4465.

Docunent nunber
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S0363.

THE REGQ STRAR:  S0397, Exhibit 4466.

EXH BI T NO 4466: Docunent nunber

S0397.

THE REG STRAR  S0444, Exhibit 4467.

EXH BI T NO 4467: Docunent nunber

S0444.

THE REAQ STRAR:  S0548, Exhi bit 4468.

EXH BIT NO 4468: Docunent nunber

S0548.

THE REG STRAR:  Docunent nunber S0565,
Exhi bit nunber 4469.

EXH BIT NO 4469: Docunent nunber

S0565.

THE REA STRAR:  S0722, Exhibit nunber

4470.
EXH BI T NO 4470: Docunent nunber
S0722.
THE REGQ STRAR  S0825, Exhi bit nunber
4471.

EXH BIT NO 4471: Docunent nunber
S0825.

THE REA STRAR:  S0831, Exhibit 4472.
EXH BIT NO 4472: Docunent nunber
S0831.
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4474,

4479,

4480.
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THE REG STRAR:  S0917, 4473.

EXH BI T NO. 4473: Docunent nunber
S0917.
THE REGQ STRAR: S0951, Exhi bit nunber

EXH BI T NO 4474: Docunent nunber
S0951.

THE REGQ STRAR  S0971, 4475.

EXH BI T NO 4475: Docunent nunber
S0971.

THE REQ STRAR:  S0972, Exhibit 4476.
EXH BI T NO 4476: Docunent nunber
S0972.

THE REA STRAR:  S0974, Exhibit 4477.
EXH BIT NO 4477: Docunent nunber
S0974.

THE REGQ STRAR:  S0995, Exhibit 4478,
EXH BI T NO 4478: Docunent nunber
S0995.

THE REG STRAR:  S1016, Exhibit nunber

EXH BI T NO 4479: Docunent nunber
S1016.
THE REQ STRAR: S1085, Exhi bit nunber
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4481.

4482,

4483.

4484,

4485.

4486.
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EXH BI T NO 4480: Docunent nunber

S1085.
THE REG STRAR:  S1140, Exhi bit nunber

EXH BI T NO 4481: Docunent nunber
S1140.
THE REGQ STRAR: S1196, Exhi bit nunber

EXH BI T NO 4482: Docunent nunber
S1196.
THE REGQ STRAR: S1261, Exhi bit nunber

EXH BI T NO 4483: Docunent nunber
S1261.
THE REAQ STRAR: S1292, Exhi bit nunber

EXH BI T NO. 4484: Docunent nunber
S1292.
THE REGQ STRAR: S1308, Exhi bit nunber

EXH BI T NO 4485: Docunent nunber
S1308.

THE REG STRAR  S1328, Exhi bit nunber

EXH BI T NO 4486: Docunent nunber
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4487 .

4488.

4489.

4490.

4491.

4492,
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S1328.

THE REG STRAR:  S1348, Exhi bit nunber

EXH BI T NO 4487: Docunent nunber
S1348.
THE REGQ STRAR: S1373, Exhi bit nunber

EXH BI T NO 4488: Docunent nunber
S1373.
THE REGQ STRAR: S1517, Exhi bit nunber

EXH BI T NO. 4489: Docunent nunber
S1517.
THE REQ STRAR: S1530, Exhi bit nunber

EXH BI T NO. 4490: Docunent nunber
S1530.
THE REGQ STRAR: S1531, Exhi bit nunber

EXH BI T NO 4491: Docunent nunber
S1531.
THE REGQ STRAR: S1575, Exhi bit nunber

EXH BI T NO 4492: Docunent nunber
S1575.
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4493.

4494,

4495.

4496.

4497 .

4498,
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THE REA STRAR:  S1609, Exhi bit nunber

EXH BI T NO. 4493: Docunent nunber
S16009.
THE REAQ STRAR. S1624, Exhi bit nunber

EXH BI T NO. 4494: Docunent nunber
S1624.
THE REQ STRAR: S1626, Exhi bit nunber

EXH BI T NO 4495: Docunent nunber
S1626.
THE REGQ STRAR: S1780, Exhi bit nunber

EXH BI T NO 4496: Docunent nunber
S1780.
THE REGQ STRAR: S1834, Exhi bit nunber

EXH BI T NO. 4497: Docunent nunber
S1834.
THE REAQ STRAR: S1847, Exhi bit nunber

EXH BI T NO. 4498: Docunent nunber
S1847.
THE REQ STRAR: S1906, Exhi bit nunber

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

The Chippewas of Saugeen First Nation et al v. Attorney General of Canada et al.
DAY 72 VOL 72 on January 13, 2020

Page 9314
10: 29: 43 1 4499.

10: 29: 45 2 EXH BIT NO 4499: Docunent nunber

10: 29: 45 3 S1906.

10: 29: 45 4 THE REG STRAR: And the |last one is
10: 29: 47 5 S1914, Exhibit nunber 4500.

10: 29: 52 6 EXH BI T NO 4500: Docunent nunber

10: 29: 52 7 S1914.

10: 30: 01 8 THE COURT: Thank you, M. Registrar.
10: 30: 03 9 THE REG STRAR:  Thank you, Your

10: 30: 03 10 Honour .

10: 30: 06 11 THE COURT: M. Beggs, is there

10: 30: 07 12 anything el se before we ask the witness to cone
10: 30: 10 13 f orwar d?

10: 30: 16 14 MR. BEGGS: It can be either before or
10: 30: 17 15 after but | wanted to ask, it has been the

10: 30: 20 16 practi ce and agreenent anong counsel that the
10: 30: 22 17 evi dence on voir dires have been nade evi dence
10: 30: 25 18 inthe trial, and | just wanted to confirm

10: 30: 28 19 whet her that's the case for Dr. von Gernet or
10: 30: 36 20 alternatively ask that it be.

10: 30: 38 21 THE COURT: Plaintiffs' counsel?

10: 30: 39 22 M5. PELLETIER: | would actually

10: 30: 40 23 prefer that, Your Honour.

10: 30: 41 24 THE COURT: You won't have to redo

10: 30: 43 25 your Cross-exam nati on.
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10: 30: 45 1 M5. PELLETIER:. Exactly.

10: 30; 45 2 THE COURT: All right. So | just put
10: 30: 46 3 on the record that the testinony of this wtness
10: 30: 49 4 in the voir dire wll formpart of his evidence
10: 30: 52 5 in this trial.

10: 30: 55 6 Also while we're at it, put on the

10: 30: 57 7 record that | made a ruling on Cctober 21, 2019,
10: 31: 01 8 t hat di sposed of both the notion and the issues
10: 31: 06 9 rai sed on that voir dire in relation to the

10: 31: 10 10 tendering of this gentleman as an expert

10: 31: 12 11 W t ness.

10:31: 13 12 | did accept his tender as set out in
10: 31: 17 13 sone detail in nmy ruling, which I wll not

10: 31: 20 14 repeat this norning.

10: 31: 22 15 Having said all of that, we nove

10:31: 24 16 directly to his exam nation in-chief. And he's
10: 31: 29 17 still under oath. 1'll remnd himof that as he
10: 31: 31 18 wal ks forward. | see himin the back row

10: 31: 35 19 Dr. von Gernet, as you cone forward

10: 31: 38 20 you are still under oath.

10: 31: 41 21 | s there anything else, M. Beggs,

10: 31 42 22 before we begi n?

10:31: 44 23 MR BEGGS: Only to nention that

10: 31: 46 24 Dr. von Gernet's qualification is avail abl e at

10: 31: 49 25 Exhibit V-1, if we need rem nding of it.
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10: 31: 54 1 THE COURT: You nean the tender?

10: 31: 56 2 MR, BEGGS: The tender, yes.

10: 31: 56 3 THE COURT: O the accepted tender.

10: 31 58 4 MR. BEGGS: The one that was accepted
10: 31: 59 5 by Your Honour, yes.

10: 32: 00 6 THE COURT: There is one other thing
10: 32: 01 7 that | wish to raise which relates to

10: 32: 03 8 Dr. von Gernet's testinony. | haven't gone

10: 32: 05 9 through this lengthy list of consent exhibits

10: 32: 08 10 that were just marked. Do they include the

10: 32: 10 11 roughly 30-page report of this gentleman that
10:32: 14 12 was not the subject of an objection and

10: 32: 20 13 ot herwi se available to put into evidence, if you
10: 32: 22 14 are requesting that it be put in?

10: 32: 24 15 MR. BEGGS: Yes, Your Honour, it is

10: 32: 25 16 not on that list but I would request that his

10: 32: 28 17 extracted report be made the next exhibit.

10:32: 31 18 THE COURT: Al right. Well, I'm

10: 32: 32 19 going to ask for a better description of it than
10: 32: 39 20 t hat .

10: 32: 39 21 MR, BEGGS: Yes, Your Honour.

10: 32: 39 22 THE COURT: But you can deal with it
10: 32: 41 23 when you make the request.

10: 32: 44 24 MR, BEGGS: Yes, Your Honour.

10: 32: 45 25 THE COURT: | assune it has a title of
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10: 32: 46 1 some ki nd.

10: 32: 47 2 ALEXANDER VON GERNET:

10: 32: 47 3 PREVI QUSLY AFFI RMED.

10: 32: 50 4 EXAM NATI ON | N-CH EF BY MR BEGGS:

10: 33: 53 5 Q | f we can call up SC0172.

10: 33: 56 6 THE COURT: Is there a date on that

10: 33: 56 7 docunent? Yes, January 18th. GCkay. You could
10: 33: 56 8 read the description there.

10: 33: 56 9 MR. BEGGS: Yes, Your Honour. It is a
10: 33: 57 10 report entitled "Indigenous Stories and Oral

10: 33: 59 11 Traditions (Selected Extracts from G ant Beavers
10: 34: 05 12 and Col ossal Dans)" by Al exander von GCernet,

10: 34: 15 13 dated January 18th, 2019. May | request that

10: 34: 16 14 this be nmade the next exhibit, Your Honour?

10: 34: 18 15 THE COURT: And | understand that

10: 34:19 16 there is consent to this formng part of this

10: 34: 21 17 gentl eman's testinony, is that correct?

10: 34: 24 18 M5. PELLETIER That's correct, Your
10: 34: 25 19 Honour .

10: 34: 25 20 THE COURT: Thank you for confirm ng
10: 34: 25 21 that. M. Registrar, what is the next exhibit

10: 34: 26 22 nunber ?

10: 34: 27 23 THE REA STRAR:  Exhi bit 4501.

10: 34: 29 24 EXH BIT NO 4501: Report entitled

10: 34 32 25 "1 ndi genous Stories and O al
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10: 34: 32 1 Traditions (Selected Extracts fr8ﬁ$eqn8
10: 34: 32 2 G ant Beavers and Col ossal Dans)" by
10: 34: 32 3 Al exander Von Gernet dated January

10: 34: 32 4 18t h, 2019.

10: 34: 32 5 THE COURT: Thank you. Please go

10: 34: 40 6 ahead.

10: 34: 41 7 BY MR BEGGS:

10: 34: 42 8 Q Thank you, Your Honour.

10: 34: 42 9 Dr. von Gernet, did you have the opportunity to
10: 34: 44 10 read the Reasons of this Court dated Cctober

10: 34: 46 11 21st, 2019, with respect to your evidence?

10: 34: 50 12 A Yes, | did.

10: 34: 58 13 Q Now, I'd like to touch on how you
10: 35: 03 14 started in this litigation, without going on to
10: 35: 06 15 the material that was covered in the notions.

10: 35: 09 16 THE COURT: Just before you do that,
10: 35: 10 17 sir, I"'mgoing to rem nd you about our |arge

10: 35: 13 18 courtroomand difficulty hearing and ask you to
10: 35: 16 19 both bring your chair closer to the m crophone
10: 35: 19 20 and bear in mnd that even the individuals in

10: 35: 22 21 the very last row need to be able to hear you

10: 35: 25 22 clearly. Please go ahead, M. Beggs.

10: 35: 28 23 MR. BEGGS: Thank you, Your Honour.

10: 35: 29 24 BY MR BEGGS:

10: 35: 30 25 Q Dr. von Gernet, you were asked to
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conduct research and wite a report for this

litigation; is that correct?

A That's correct.

Q And for that purpose did you
review the 2019 expert report of Dr. MCarthy?

A | did.

Q And did you also review materi al
previously witten by Lenore Keeshig?

A | did.

Q ' mgoing to take you through a
series of different oral traditions described by
Lenore Keeshig, and | would state that | use her
full name because there are several different
i ndi vi dual s naned Keeshig in this litigation.

And | would ask you, Dr. von Gernet,

i f you conducted research into each of these.
The first is, "Nanabush and the G ant Beaver"?

A Yes.

Q And you conpared the materi al
fromLenore Keeshig with that of Dr. MCart hy,
Is that correct?

A That's correct.

Q And second is "Nanabush Gieves",
did you | ook at that one?

A. Yes.
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Q And the third one perhaps doesn't

have a title but is about a tunnel. Did you
| ook at a tradition dealing with that?

A Yes, | did.

Q And a tradition dealing with a
great flood?

A. Yes.

Q And a tradition or an account
dealing with islands once connected to the

peni nsul a?

A Yes.
Q You did additional research into
clainms that weren't -- which you've now been

advi sed are not part of the evidence of Lenore
Keeshi g?

A. "' m not sure what you m ght be
alluding to. | knowthat | did sone research
| ooking at an all eged parallel between certain
waterfalls that were alluded to in several
Ani shi naabe stories and certain geol ogi cal
evi dence.

Q Thank you, Dr. von Gernet. |
won't be touching on that tradition as it wasn't
rai sed by Lenore Keeshig.

But if | could just ask you, do you
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10: 38: 20 1 have a termfor these traditions that are
10: 38: 22 2 associ ated with thousands of years of
10: 38: 26 3 hi storicity?
10: 38: 34 4 A Yeah. | once described them back
10: 38: 35 5 in the 1990s as long-termoral traditions as
10: 38: 38 6 opposed to short-termoral traditions.
10: 38: 42 7 Long-termoral traditions are ones
10: 38: 44 8 where the tenporal framework is neasured in nmany
10: 38: 49 9 centuries or even mllennia as opposed to
10: 38: 54 10 shorter-termtraditions.
10: 38: 57 11 When they're really long, as in many
10: 39: 04 12 mllennia, | would -- | have nore recently
10: 39: 07 13 referred to them as deep-tine oral traditions.
10: 39: 12 14 Q And what woul d be the approach
10: 39: 15 15 you woul d take to anal yzi ng such deep-tine oral
10: 39: 21 16 traditions?
10: 39: 26 17 A Well, there are many different
10: 39: 28 18 ways in which oral traditions can be exam ned,
10: 39: 30 19 and all of them have legitimacy in various
10: 39: 37 20 academ c and nonacadem c settings.
10: 39: 40 21 You can |l ook at themfromreligious
10: 39: 42 22 perspective; you can look at themfroma
10: 39: 43 23 fol kloristic (sic) perspective; you can | ook at
10: 39: 48 24 them from a psychol ogi cal perspective; fromthe
10: 39: 52 25 perspective of internal neanings and synbol s;
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10: 39: 55 1 you can | ook at them from a phil osophi cal

10: 40: 00 2 perspective. There are nmany different ways in
10: 40: 02 3 whi ch you can | ook at them

10: 40: 08 4 My concern in the research that | did
10: 40: 09 5 inrelation to these proceedi ngs was only when
10: 40: 13 6 it comes to clains that are made that the

10: 40: 20 7 traditions have historicity.

10: 40: 24 8 Historicity is atermthat's used in
10: 40: 28 9 my field and in historical fields to describe
10: 40: 35 10 the truth content of the traditions in terns of
10: 40: 45 11 what actually happened in the past. |n other
10: 40: 50 12 words, clains that are made that their content
10: 40: 54 13 cont ai ns evidence of actual events that are

10: 40: 57 14 I ndependent of the human m nd, they're external
10: 41: 03 15 to the human who has related the story. And in
10:41: 10 16 that sense, they're not -- they contain

10:41: 14 17 information that is not the product of |ater
10:41: 18 18 times, or later inmaginations. They, in fact,
10: 41: 23 19 contain sone kind of historical content which,
10: 41: 28 20 as | said, is external to the human m nd.

10: 41: 35 21 So the approach that | take in this
10: 41 39 22 I nstance i s the consequence of the stories being
10: 41: 45 23 framed and presented as having historicity.

10: 41: 51 24 And so when -- under that condition,
10: 41: 53 25 when a claimis nmade that a tradition has
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10: 41: 57 1 historicity then your approach necessarily is
10:42: 01 2 different fromone when the claimis nmade that
10: 42: 04 3 the tradition is sonehow netaphorical of

10:42: 11 4 sonething else, or it's synbolic, or it's a

10: 42: 15 5 present understandi ng of what m ght have

10: 42; 17 6 happened, or it's a reflection on the past, or
10: 42: 20 7 iIt's a -- has sone kind of didactic function, or
10: 42: 28 8 any of the other reasons why humans create oral
10: 42: 31 9 traditions.

10: 42: 32 10 Q But if | can interrupt you there,
10: 42: 37 11 so is it your understanding that the oral

10: 42: 39 12 traditions that |1've just identified by Lenore
10: 42: 42 13 Keeshig are associated -- or are -- there's an
10: 42: 47 14 assertion that they were -- that they have

10: 42: 50 15 historicity, as you sai d?

10: 42: 53 16 A. There is no question that the

10: 42: 56 17 conbi nation or correlation of the evidence

10: 43: 01 18 bet ween Lenore Keeshig and the evidence of

10: 43: 06 19 Francine McCarthy are intended to advance a
10:43: 11 20 claimof historicity in the sense that the

10: 43: 15 21 geol ogi cal evidence is presented in support of
10: 43 26 22 that historicity.

10: 43: 28 23 Q Now, you prepared a chart that

10: 43: 30 24 reflected that. Unfortunately, we're having

10: 43: 32 25 sone technical difficulties with that, but if
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10: 43: 35 1 that gets resolved we'll bring that chart

10: 43: 38 2 forward at that tine.

10: 43: 39 3 Sorry, so | interrupted you. You said
10: 43: 49 4 t hat having determ ned that these are clains

10: 43:51 5 asserting historicity you had a different

10: 43: 54 6 approach than traditions which do not assert

10: 44: 01 7 t hat ?

10: 44: 02 8 A Yes. | nmean once soneone,

10: 44: 06 9 whether it's the raconteur hinself or herself or
10: 44: 10 10 an outsider, enploys a story, or nyth, or

10: 44: 20 11 narrative, whether it's |ndigenous or not, to

10: 44: 25 12 advance a claimthat it contains evidence of

10: 44: 30 13 actual historical or other events that happened
10: 44: 33 14 In the past, then you approach that quite

10: 44: 38 15 differently than you would if that claimhad not
10: 44: 41 16 been nmade.

10: 44 48 17 Q Now, in the voir dire that was

10: 44: 50 18 hel d several nonths ago you stated that oral

10: 44 54 19 traditions should be assessed on a case-by-case
10: 44 56 20 basis. |Is that true of deep-tine oral

10: 44: 59 21 traditions as well?

10: 45: 00 22 A Yes, absolutely. The one thing
10: 45: 05 23 that | have always stressed, in ny research and
10: 45: 09 24 again in the work that | did in relation to

10: 45: 10 25 t hese proceedings, is that once shoul d never
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10: 45: 14 1 have an a priori stance on the matter of whet her
10: 45: 21 2 any given oral history or tradition has

10: 45: 24 3 historicity. It needs to be assessed on a

10: 45: 33 4 case- by-case basi s.

10: 45: 36 5 And the reason why | enphasize that is
10: 45; 37 6 that, in ny experience, it is -- there have been
10: 45: 45 7 cases in which oral traditions do seemto have
10: 45: 49 8 information that cones fromthe past and is not
10: 45: 52 9 merely an invention of the present in which the
10: 45: 56 10 tradition is told.

10: 46: 00 11 And, on the other hand, we al so have
10: 46: 02 12 anpl e cases in which the oral traditions that

10: 46: 09 13 are clainmed to contain information about the

10: 46: 11 14 past turn out to be denonstrably false in that
10: 46: 17 15 regard. So the fact that we can even have one
10: 46: 19 16 or two exanples in each category suggests that
10: 46: 23 17 we shoul d di spense with any kind of a priori

10: 46: 25 18 position on it and | ook at each case on a

10: 46: 29 19 case- by-case basis.

10: 46: 37 20 Q | s there an academ ¢ debate on

10: 46: 39 21 the reliability of deep-tinme oral traditions?

10: 46: 42 22 A Yes. One of the things that --
10: 46: 43 23 when | was originally confronted with this claim
10: 46: 48 24 of deep-tine oral traditions in this case, |

10: 46: 56 25 I medi ately sensed that, you know, this is such
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10: 47: 01 1 an extraordinary claimthat it's easy to just

10: 47: 05 2 sinply dispense with it and say, you know, this
10: 47: 07 3 IS just nonsense. How can that possibly be that
10:47: 11 4 you have got, you know, these oral traditions
10:47: 14 5 goi ng back 8 to 11,000 years?

10:47: 19 6 But to counter that, in nmy own

10: 47: 25 7 experi ence, having been exposed to this

10: 47: 29 8 literature for decades, there is in fact a

10: 47 36 9 schol arly debate about this so we shoul dn't

10: 47: 40 10 dismss this at all.

10: 47: 41 11 In fact | take it very seriously,

10: 47: 42 12 which is why | spent many nonths of research and
10: 47: 46 13 wrote a 350-page opinion on it. | did not

10: 47: 53 14 dismss this outright at all. | took it very

10: 47: 56 15 seriously, precisely because, (a), there is a --
10: 48: 02 16 it would be scientifically inappropriate to

10: 48: 04 17 sinply dism ss sonething based on your intuition
10: 48: 07 18 that it m ght be nonsense.

10: 48: 10 19 But, secondly and nobst inportantly,

10: 48: 14 20 there are -- there is in fact a scholarly

10: 48; 17 21 literature that's extant and that precedes the
10: 48: 24 22 events of this litigation on the very issue of
10: 48: 29 23 whet her there can be deep-tine oral traditions.
10: 48: 35 24 And, in fact, there are scholars who
10: 48: 37 25 are credentialed to have advanced such positions
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10: 48: 41 1 In various academ c settings, and at the sane
10: 48: 44 2 time there are also blistering critiques of

10: 48: 48 3 t hose efforts.

10: 48: 49 4 So in the context of an academ c

10: 48: 52 5 dispute, | think it would be inappropriate for
10: 48: 54 6 me, or anyone else, to sinply dismss this

10: 48: 57 7 material out of hand. It nust be seriously

10: 49: 03 8 consi der ed.

10: 49: 04 9 And there is another very good reason
10: 49: 05 10 why it needs to be seriously considered, and

10: 49: 08 11 that is that the events in question, which are
10:49: 10 12 the ones that are advanced in the claim

10: 49: 16 13 occurred in a tenporal tinefranme that overl aps
10:49: 19 14 with early human history in Ontari o.

10: 49: 23 15 So it is at least theoretically

10: 49: 26 16 possi bl e to have eyewitnesses to the early

10: 49: 34 17 Hol ocene, that is the period between 8,200 years
10: 49: 42 18 ago and about 11, 700 years ago.

10: 49: 50 19 That tinme period happens to coincide
10: 49: 52 20 with the energence of the evidence that we have
10: 49: 55 21 of sonme of the earliest inhabitants, human

10: 49: 58 22 I nhabitants of the Province. So that

10: 50: 00 23 theoretical possibility exists and that is

10: 50: 03 24 anot her reason why we need to consider this

10: 50: 06 25 seriously.
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10: 50: 07 1 I n other contexts that theoretical
10:50: 10 2 possibility does not exist. For instance, there
10:50: 19 3 are cases in the west where I ndi genous peopl es
10: 50: 22 4 are famliar with certain strange animals which
10: 50: 25 5 were part of their nythol ogy, and these aninals
10: 50: 32 6 actually don't exist in the pal eontol ogical

10: 50: 40 7 record at the tine that Europeans |lived at any
10: 50: 43 8 point in time in North Anerican history. They
10: 50: 46 9 are so many mllions of years old that they --
10: 50: 49 10 the stories could only have energed after the

10: 50: 52 11 fact and not at the tinme when these ani mals

10: 50: 55 12 exi st ed.

10: 50: 55 13 So in that case you could easily at

10: 50: 58 14 | east dispense with the theoretical possibility,
10:51: 01 15 but in this case you can't do that.

10:51: 04 16 W have to take this seriously and

10: 51: 06 17 have, which is, again, why | stress that | spent
10:51: 11 18 an awful ot of time looking at this in

10: 51: 13 19 consi derabl e detail.

10: 51 16 20 Q Now before we go to the specifics
10:51: 18 21 of the conditions, I'd like to still touch on a
10: 51 29 22 few nore of the aspects of your general

10:51: 33 23 approach. Could you tell nme what a skeptical

10: 51: 36 24 approach is to oral traditions?

10: 51. 38 25 A Well, | use -- | nean it's very
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10:51: 42 1 i nportant in science in general to have a

10:51: 45 2 skeptical approach. 1It's not that you adopt a
10: 51: 56 3 skeptical position. | don't adopt skepticismas
10:52: 01 4 a position; that would be quite unscientific

10: 52: 04 5 because that already sort of leads to a

10:52: 12 6 confirmation bias.

10: 52: 16 7 Rather | follow M chael Sherner's

10: 52: 20 8 definition in that skepticismin science is a

10: 52: 23 9 nmet hodol ogy, it's not a position. |In fact it's
10: 52: 25 10 one of the nost inportant nethodol ogi es of

10: 52: 27 11 sci ence.

10: 52: 30 12 You do not take anything on its face
10: 52: 32 13 but you examne it critically. And that, of

10: 52: 39 14 course, nmakes a scientific inquiry quite

10: 52: 45 15 different from say, a religious stance, which
10: 52: 51 16 of ten does not take skepticismas its main

10: 52: 56 17 nmet hod of arriving at any kind of truths.

10: 53: 02 18 So | think it's inportant to recognize
10: 53: 05 19 that I ama skeptic froma net hodol ogi cal

10:53: 09 20 st andpoi nt but not as a position, per se.

10:53: 13 21 Q And does a -- does skepticism
10:53; 17 22 nmet hodol ogi cal |y have any pejorative

10:53: 21 23 i nplication?

10:53: 21 24 A. No. In science, in fact, it has
10:53: 23 25 a very positive -- since it's one of the
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10: 53: 25 1 hal | marks of science it's -- it would be

10:53: 28 2 difficult to suggest that it was pejorative in
10:53: 32 3 any scientific enterprise.

10:53: 41 4 Q Do any of these traditions that
10: 53: 42 5 we've nmentioned in this case fit under a term
10: 53 45 6 cal | ed "geonyt hol ogy" ?

10: 53: 51 7 A Yes. Not all of them but some of
10: 53: 53 8 them certainly do.

10: 53: 57 9 And geonythology is not really

10: 54: 00 10 sonet hi ng that nmany people may have heard of

10: 54: 04 11 before so | go to sone length to define what it
10:54: 11 12 I'S.

10: 54: 16 13 Q Where does the termcone from

10: 54: 17 14 “geonyt hol ogy" ?

10: 54: 19 15 A Wel | geonyt hol ogy, as far as we
10: 54: 22 16 can tell, it goes back to a -- we're not sure
10: 54: 26 17 exactly where it originated but we know who

10: 54: 28 18 popul arized it originally, and that was a

10: 54: 33 19 geol ogi st by the nane Dorothy Vitaliano. And
10: 54: 45 20 she wote a very influential book back in the
10: 54: 48 21 1970s called "Legends of the Earth".

10: 55: 00 22 Q And how did she define

10: 55: 04 23 geonyt hol ogy?

10: 55: 05 24 A. Wel |, geonythology for Vitaliano
10:55: 09 25 refers to two different things. |In general, in
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10: 55: 16 1 Its broadest sense what it really referred to
10:55: 19 2 was any kind of geologically-inspired folklore,
10: 55: 24 3 regardless of its origins. That's inits

10: 55: 28 4 br oadest sense. That was her broad definition.
10: 55: 33 5 But then she went on to define two

10: 55: 36 6 different types of geonythol ogy. The one type
10: 55: 46 7 Is nmyths or stories containing information about
10: 55: 53 8 actual geol ogical events that may be w tnessed
10: 55: 58 9 by various groups of people. So these would be
10: 56: 07 10 peopl e who are on the ground w tnessing sone

10: 56: 09 11 geol ogi cal upheaval that was significant enough
10: 56: 13 12 to be witnessed within a human |ifetine.

10: 56: 15 13 And that's the one that many people or
10: 56: 18 14 many schol ars who focus on geonyt hol ogy, those
10: 56: 23 15 are the types that are nost conpelling to them
10: 56: 27 16 and the ones that they tend to gravitate

10: 56: 30 17 t owar ds.

10: 56: 30 18 But they often neglect the other type
10: 56: 32 19 that Vitaliano identified. The other type are
10: 56: 34 20 what are called "etiological" or "explanatory"
10: 56: 34 21 myt hs, and these purport to explain the origins
10: 56: 50 22 of striking features of the | andscape.

10: 56: 53 23 So they also deal with geology and the
10: 57: 00 24 | andscape but they're intended to explain their
10:57: 04 25 origins after the fact. Long after nature
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10: 57: 12 1 fornmed these features stories are told which
10:57: 16 2 try, in sonme entertaining or neaningful way, to
10:57: 22 3 explain how these things originated. And, as |
10:57: 28 4 said, those are referred to as "etiological".

10: 57: 46 5 There is a whole genre of fiction
10:57: 49 6 which is -- which Rudyard Kipling produced

10: 57: 55 7 call ed "Just So" stories, and those are in the
10: 57: 59 8 nature of explanatory or etiological nyths.

10: 58: 06 9 They are stories that explain the origins of
10:58: 09 10 many different things.

10: 58: 10 11 And | can get into sone exanples of

10: 58: 20 12 those, but at this point what | wanted to do is
10: 58: 22 13 sinmply enphasi ze that the definition of

10: 58: 26 14 geonythology is two fold; it's not just the

10: 58: 28 15 things that are actually observed at the tine in
10: 58: 31 16 whi ch the geol ogi cal events occurred, but also
10: 58: 35 17 etiol ogi cal or explanatory stories which people
10: 58: 44 18 come up with after the fact in order to explain.
10: 58: 48 19 The first type, the ones that are

10: 58: 50 20 referred to as -- or the first ones, the ones

10: 58: 54 21 dealing with the actual geol ogical events

10: 58: 57 22 W tnessed at the tinme are often referred to as
10: 59: 10 23 euheneristic. It conmes fromthe G eek

10:59: 23 24 nmyt hogr apher known as Euhenerus, who thought

10: 59: 30 25 that all nyths are based on actual historical
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10: 59: 33 1 events and actual personages who lived in the

10: 59: 38 2 past .

10: 59: 38 3 Essentially a euheneristic approach to
10:59: 42 4 myt hol ogy is one that is an historical

10: 59: 45 5 under st andi ng of nythol ogy as opposed to any
10:59: 48 6 ot her kind of understanding. It |ooks at nyths
10: 59: 51 7 as having historicity.

10: 59: 52 8 And so clearly the deep-tine oral

10: 59: 57 9 traditions, claimas advanced in these

11:00: 02 10 proceedi ngs, falls under the euheneristic

11: 00: 08 11 approach to this but conpletely neglects the
11:00: 15 12 etiol ogical possibilities.

11:00: 23 13 Q Before we get into those

11:00: 24 14 possibilities perhaps I'll return to what you

11: 00: 27 15 said earlier about -- well, let's start with the
11: 00: 36 16 gi ant beaver. Is it inpossible that an oral

11: 00: 41 17 tradition records events such as an encounter

11: 00: 45 18 with the giant beaver from 10, 000 years ago?

11: 00: 49 19 A. s it inpossible?

11: 00: 49 20 Q | npossi bl e.

11: 00: 49 21 A No, it's not inpossible. Not at
11:00: 52 22 al | .

11: 00: 53 23 Q Was there such a creature as a

11: 00: 56 24 gi ant beaver?

11: 00: 56 25 A There was. It's actually quite
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11:01: 01 1 wel | known. One of the Pleistocene negafauna,
11:01: 10 2 Cast oroi des ohioensis, is the Latin binomal.
11:01: 17 3 "Castor" refers to beaver, and "oides" is a

11: 01: 29 4 Latin termthat is often used to nodify a

11:01: 38 5 generic nane. In this case it would be "like
11:01: 43 6 beaver™".

11:01: 44 7 So it's not a beaver, it's like a

11: 01: 45 8 beaver. "Q des" nodifies Castor as being

11:01: 49 9 “"l'ike". So Castoroides and ohioensis is the

11: 01: 55 10 speci es nane, because one of the first ones

11: 01; 57 11 found was in Chio so they -- often species are
11:02: 04 12 identified after the type specinen as it's

11:02: 09 13 known, in this case in Chio.

11: 02: 11 14 Q You said it's |ike a beaver, is
11:02: 12 15 it related to the beaver we know?

11:02: 15 16 A. No. Well, unless you go back a
11:02: 18 17 very long tinme when there's comobn connections
11:02: 22 18 between all these species, but it's not actually
11: 02: 24 19 a cast or genus. It's not the sanme genus.

11:02: 29 20 The beaver is Castor canadensis, which
11: 02: 35 21 is the -- so the genus itself is also -- the

11: 02: 40 22 genus Castor is different fromthe genus

11:02: 42 23 Castoroides. As | said, Castoroides is "like",
11:02: 49 24 Because it was found in the 19th

11: 02: 51 25 century and had no precedent before that they
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11: 02: 55 1 had to cone up with a nane. And so the genus --
11: 02: 58 2 they basically said, Wll, it's |ike a Castor,
11: 03: 02 3 because it had such simlarities to it but it's
11:03: 06 4 not actually related to it.

11: 03: 09 5 Q Are there still giant beavers
11:03: 11 6 today or Castoroi des ohi oensis?

11:03: 15 7 A. There are a few cryptozool ogi sts
11: 03: 15 8 who suggest there are but science has yet to
11:03: 25 9 find one.

11: 03 26 10 Q When does science regard them as
11: 03: 27 11 havi ng been extinct?

11:03: 29 12 A. Cenerally it's understood to be
11:03: 31 13 sone 10, 000 years ago, although that's just

11: 03: 34 14 based on, you know, the end of the Pl eistocene.
11: 03: 36 15 At some point shortly after the end of the | ast
11: 03: 42 16 ice age they are presuned to have died out.

11: 03: 46 17 There is certainly no fossilized or skeletalized
11: 03: 50 18 (sic) remains that date after that.

11: 04: 00 19 Q Were, generally, were these

11:04: 01 20 gi ant beavers located in North Anerica?

11: 04: 03 21 A They were | ocated in various

11: 04: 03 22 parts of North Anmerica, including as far west as
11: 04. 07 23 t he northwest coast; and as far east as Nova
11:04: 11 24 Scotia; as far north as Ontario, and as -- |
11:04: 20 25 believe they range into the -- at least into the
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11: 04: 24 1 m ddle States if not the southern States.

11: 04: 29 2 Q You said they had been found

11: 04: 29 3 in -- or that they were in Ontario. Have

11:04: 32 4 fossils been found in Ontario?

11:04: 34 5 A Yes. There have been two

11: 04 37 6 speci nens that were recovered. One of themis
11: 04: 41 7 froma tenporal context that's so | ong ago that
11: 04 48 8 it doesn't overlap with humans.

11: 04: 51 9 The ot her one possibly does overlap in
11: 04: 56 10 time with humans; at |east there is that

11: 05: 03 11 possibility.

11: 05: 04 12 There are -- as far as | know there

11: 05: 06 13 are no Castoroi des ohioensis specinens that have
11: 05: 13 14 actually been found on archeol ogi cal sites, but
11: 05: 16 15 they are -- they are relatively rare to begin
11:05: 19 16 wi th but they have been found.

11: 05: 25 17 Q Now, when you refer to humans at
11: 05: 27 18 that time period what type of humans woul d t hey
11: 05: 31 19 be?

11:05: 32 20 A These are what's referred to as
11: 05: 33 21 "Pal eo-Indians" in ny field. They are

11: 05: 40 22 i nguistically and culturally undifferentiated
11: 05: 49 23 in the sense that you cannot identify what

11: 05: 52 24 culture they had or what | anguages they spoke,
11:05: 54 25 at least not ones that we are famliar with
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11: 05: 58 1 t oday.

11: 05: 59 2 And you can't dig up the | anguages or
11: 06: 02 3 you can only digup alittle bit of their

11: 06: 04 4 material culture. So we don't really know nuch
11: 06: 08 5 about them And other than in a general sense
11: 06 15 6 you cannot really link themto any nodern

11: 06: 18 7 popul ati ons.

11: 06: 20 8 So they are -- that's why

11: 06: 24 9 ar cheol ogi sts use the term "Pal eo- | ndi ans" as

11: 06: 28 10 opposed to sone nodern cultural or linguistic

11: 06: 34 11 desi gnati on.

11: 06: 39 12 Q And when did Pal eo-1ndians first
11: 06: 41 13 appear in the Geat Lakes area, or the records
11: 06: 46 14 have traces of then?

11: 06: 48 15 A Well, it was basically during the
11: 06: 51 16 early Hol ocene as soon as you have -- obviously
11: 06: 57 17 they could not have existed at the tinme when you
11:07: 00 18 had i ce sheets that were a kilonmetre thick

11:07: 03 19 covering the area, so it was after the retreat
11: 07: 06 20 of those glaciers that you begin to have the

11: 07: 12 21 possibility of a human presence.

11:07: 14 22 And i ndeed the archeol ogi cal record
11:07: 17 23 refl ects a Pal eo-1ndian presence after 11, 000
11:07: 25 24 years ago or so, SO you begin to get a pretty
11:07: 34 25 good sign that there are humans here.
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11:07: 37 1 Q | s there an overlap between the
11:07: 39 2 gi ant beaver and Pal eo-1| ndi an presence?

11:07: 42 3 A. As | said, we don't actually have
11: 07: 44 4 any kind of archeol ogi cal evidence of the giant
11: 07: 53 5 beaver on human archeol ogi cal sites, but one can
11: 07: 56 6 assune that if they -- these giant beavers did
11: 07: 59 7 make it into the early Hol ocene they woul d have
11: 08: 11 8 been seen by early Pal eo-Indians. So there

11: 08: 15 9 still remains a theoretical possibility that

11: 08: 17 10 t hey exi st ed.

11: 08: 18 11 As | said, the date of around 10, 000
11:08: 21 12 years for their demse is just a guess; and

11:08: 32 13 because it's just a guess | would not rule out
11: 08: 34 14 over | ap.

11: 08: 35 15 Q And while we're on this

11: 08: 40 16 chronol ogi cal tine period, we've heard about the
11:08: 43 17 col | apse of the Nadoway Barrier from

11: 08: 46 18 Dr. McCarthy. |Is it possible that Pal eo-1ndi ans
11: 08: 50 19 coincided with the coll apse of the Nadoway

11: 08: 52 20 Barrier?

11: 08: 53 21 A Vell, I think there's no

11: 08: 54 22 guestion, because in the case of the Nadoway

11: 08: 56 23 Barrier we at | east have a pretty good date for
11: 08: 59 24 it, which is around 9100BP.

11: 09: 06 25 So given that date, and the fact that
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11:09: 11 1 you' ve got Pal eo-Indians in Ontario and M chi gan
11:09: 17 2 | ong before that, it's quite conceivabl e and
11:09: 22 3 possi bl e that Pal eo-1ndi ans were eyew tnesses to
11: 09: 32 4 t he Nadoway Barrier.

11:09: 34 5 Q And goi ng back to the giant

11: 09: 36 6 beaver for a nonent, you said it was

11:09: 41 7 theoretically possible that Pal eo-1ndi ans

11: 09: 42 8 observed the giant beaver. |Is there other

11:09: 49 9 alternatives that could denonstrate that --

11:09: 57 10 sorry, that could explain an oral tradition

11:09: 59 11 concerni ng a giant beaver?

11:10: 01 12 A. Absol utel y.

11:10: 03 13 Q Coul d you give us sone of those
11:10: 05 14 al ternatives?

11:10: 13 15 A. Well, this is where the whole
11:10: 17 16 t hi ng becones intellectually fascinated.

11:10: 20 17 Because of the plethora of alternatives we have
11:10: 30 18 to begin to think of probabilities as opposed to
11:10: 33 19 possibilities. There are so nmany different

11:10: 34 20 possibilities to explain the existence of a

11:10: 37 21 gi ant beaver in a story that's told in nore

11:10: 41 22 recent tines.

11:10: 54 23 | went through all the different

11:10: 55 24 possibilities that cone to m nd, based on an
11:11: 03 25 under standi ng of the record, and | could

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:
11:

11: 05
11: 29
11: 30
11: 34
11:39
11: 44
11: 45
11: 54
11: 57
12:00
12:09
12: 13
12:19
12: 23
12:29
12:35
12: 36
12: 38
12: 41
12: 43
12: 45
12: 54
12:58
13:08
13:10

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Chippewas of Saugeen First Nation et al v. Attorney General of Canada et al.
DAY 72 VOL 72 on January 13, 2020

Page 9340
probably summarize them which | originally did.

So there are -- | cane up with --
after a lot of research | cane up with at | east
five different possibilities which are viable
alternatives to the deep-tine oral traditions
cl ai m

So keep in mnd now that there are
Ani shi naabe stories which allude to or have
specific references to what in English
translation are referred to as gi ant beavers.

And the claimis that these references
or allusions are to the genus and species that
are referred to earlier, Castoroides ohioensis,
as opposed to the beaver that we know today
whi ch i s Castor canadensi s.

So is that the only possibility? No,
of course not. There are many ot her
possibilities.

And the five nost inportant ones that
| discussed in great detail in ny original
report was, first, since the adjective "giant"
i n the Anishinaabe nyth tells us nothing about
the genus or the species or antiquity, it may
sinply refer to an abnornally | arge, nodern

beaver.
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It happens that the | argest of nodern

beaver that have been recorded by biol ogists,
and by early observers, is not that far fromthe
| oner end of the size of the giant beaver known
to the fossil record, that is Castoroides

ohi oensi s.

Secondly, the sightings of giant
beaver by Ani shi naabe peopl es have been recorded
in the 21st century, in the 20th century, in the
19th century. And those gave rise to stories
about them | give exanples of that.

| gave exanples of that in the
research that | did in the report that I wote.
And for this reason alone this nythical giant
beaver need not hark back to the early Hol ocene
because we have actual reports of Anishi naabe
peopl e seeing these giant beavers.

Now, we don't know if they are
Cast or oi des ohi oensis or Castor canadensis but
they are described as gi ant beavers. And the
si ghtings have been nade in recent tinmes, in the
| ast few centuries, and they have told stories
about them

Thirdly, there is, in fact, a long and

volum nous literature on the nmanner in which
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stories about giant animals and ot her bei ngs

originate fromthe discovery of fossils. This
happens t hroughout the worl d.

Many of the folk tales of ancient
Chi na and of Europe originated in the discovery
of fossilized remains, which stinulated these
stories. The sane holds true in the Anericas.

And | uncovered nunerous stories that
are denonstrably linked to the discovery of the
fossils, because sone of these stories actually
mention the fossils thensel ves; and others are
told after having seen these fossils.

So we know that this phenonenon exists
and that it exists in various parts of the
worl d. And we have actual evidence of it
exi sting as a phenonenon in North Anerica.

And, in fact, there are stories that
Ani shi naabe people -- | should say that M'knaq
peopl e on the east coast told of actually having
recovered fossils of ancient beavers that were
gigantic in size. So we actually have records
i n which I ndi genous peopl es uncovered what they
bel i eved to be gi ant beavers.

Since we don't have the actual

speci nens we can't confirm what species they
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bel ong to but, according to their stories, they

found fossils that were of gigantic size and
this stinulated stories that they told about
t hem

Q If I could interrupt for a
monment, woul d an individual or an Ani shi naabe
i ndi vidual be able to identify that they were
| ooking at a gi ant beaver bone as opposed to
anot her ani mal ?

A | don't see any reason why not,
because we actually have -- well, first of all
the reason why Castoroides was call ed
Castoroides to begin with was because an
observer | ooked at a few bones; they were
basically sone pieces of a skull and sone teeth
and said, Hey, these look like a really big
beaver.

So that's how the type speci nen was
identified to begin wwth. There's no reason why
| ndi genous peopl es woul dn't have the sane
enpirical response to that enpirical
observati on.

And, in fact, we do have an instance
where a pal eontol ogi st up in the Yukon took a

very small piece of a big beaver and showed it
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11:19: 04 1 to the I ocal Indigenous people in the Yukon and
11:19: 06 2 they said, Hey, that looks like a really big
11:19: 09 3 beaver. This was not Castor canadensis, this
11:19: 17 4 was t he Castoroides ohioensis that they were
11:19: 23 5 shown and they i medi ately, out of the bl ue,
11:19: 23 6 identified it and said, yeah.

11:19: 25 7 So the short answer is, absolutely.

11: 19: 26 8 If any -- if any Ani shinaabe person had found
11:19:35 9 any portion of a giant -- of a giant beaver,
11:19: 37 10 t hey woul d have recognized it as a beaver.

11:19: 43 11 That's a fair conclusion to reach.

11:19: 52 12 | should al so enphasi ze that the

11:19: 55 13 di scovery of a giant beaver piece, or a bone, or
11: 20: 00 14 a fossil in and of itself does not necessary --
11: 20: 06 15 IS not necessarily a requirenent to comng up
11:20: 09 16 with a story about giant beavers.

11: 20: 12 17 All it takes -- and we've seen this
11:20: 16 18 happen in other parts of North America, all it
11:20: 18 19 takes is the discovery of very large fossil

11: 20: 21 20 bones of any species anywhere; doesn't have to
11: 20: 25 21 be a beaver; any species, including mammot hs,

11: 20 28 22 mast odons, which are nuch nore ubiquitous in the
11:20: 33 23 record; large bears, there are al so Pl eistocene
11: 20: 41 24 bears which are huge proportion. Any type of

11: 20: 44 25 nmegaf auna of the past and you cone up with
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11: 20: 47 1 stories about how all of the animals in the past
11: 20: 50 2 were gigantic.

11: 20: 52 3 And, indeed, according to the Jesuits
11:21: 04 4 in the 17th century when they interviewed sone
11:21: 07 5 of the Inuit, who at that tinme were referred to
11:21: 13 6 as the "nontagnais" by the French, they told the
11:21: 18 7 Jesuits that every species in the past, the

11:21: 22 8 first representative of every species in the
11:21: 27 9 past was a giant and that the first beaver was
11:21: 30 10 the size of a cabin.

11:21: 35 11 And in the 20th century -- that was in
11:21: 37 12 the 17th century that they were saying this. 1In
11:21: 39 13 the 20th century ant hropol ogi sts went back and
11:21: 44 14 interviewed other Inuit elders and they al so
11:21: 47 15 said, you know, in the past we had gi ant

11:21: 56 16 creatures.

11:21: 56 17 So it doesn't necessarily require the
11: 21: 57 18 actual discovery of a specific species to nake
11:22: 02 19 the -- to leap to the infornmed concl usion that
11:22: 08 20 there were giants in the past of which their
11:22: 16 21 descendants are only small.

11:22: 22 22 So that's the third possibility.

11:22: 30 23 Now, | should say that there is a

11:22: 33 24 | engthy scholarly literature that goes back at
11: 22: 36 25 | east a century in which there was a debate
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11:22: 40 1 about whet her stories about giant aninmals were
11:22: 49 2 i nspired by the eyew tness observations of those
11:22: 54 3 animals or whether they were inspired by fossils
11:22:59 4 found | ater.

11:23: 03 5 And that literature is well known in
11: 23: 07 6 my field, and I |looked at that literature

11:23:12 7 because -- at a considerable degree in relation
11:23: 14 8 to the research | did in these proceedings.
11:23:17 9 And | found that there is no -- no one
11:23: 23 10 has come up with a nethod to distinguish those.
11.23: 27 11 How can we possi bly know whet her any given story
11:23:31 12 was the consequence of an eye-w tness

11:23:37 13 observation ten thousand years ago or the

11:23:39 14 consequence of a reconstruction of what m ght
11:23: 44 15 have happened based on the vestigial clues that
11:23: 48 16 are found in the present?

11:23: 49 17 And | keep saying this over and over
11:23:52 18 again, and that is that |ndigenous peoples, you
11:23: 55 19 know, had the sane brains, the sane ability to
11: 24: 03 20 make observations about the environnent, put two
11: 24: 05 21 and two together as do nodern geol ogi sts. They
11: 24: 10 22 didn't have the technol ogy, of course; they
11:24:13 23 didn't have all the fancy equi pnent that nodern
11:24: 16 24 geol ogi sts have and nodern pal eont ol ogi sts have,
11:24:19 25 but they had the sane neans to nmake i nferences
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11:24: 23 1 about what m ght have happened.

11:24: 26 2 And when you find evidence in your --
11:24: 33 3 in the world in which you live, and you are very
11: 24; 37 4 in tune wth your environnment, you begin to

11:24: 44 5 t hi nk about what nay have happened in the past
11:24: 48 6 based on clues that you see in your environnent,
11: 24: 50 7 just as geol ogists mght reconstruct the early
11: 24: 57 8 Hol ocene using clues that they see in the

11: 25: 01 9 envi ronnent today.

11: 25: 07 10 Q Now, | think you have given us

11: 25: 09 11 three of the alternatives that you identified?
11:25:11 12 A Yes. There is a fourth one.
11:25:18 13 The -- what | call the "augnentation of

11: 25: 23 14 corporeal size", that is turning a regul ar-sized
11: 25: 30 15 creature into a |larger one may have been a folk
11: 25: 32 16 notif intended to enhance the dangers and

11: 25: 36 17 obstacl es that our culture hero was obliged to
11:25: 41 18 over cone.

11: 25: 49 19 So qualifying the Ani shinaabe beaver
11: 25:51 20 as "giant" may sinply reflect sone tendency to
11: 25: 56 21 enl arge the potency of the nythical being rather
11: 26: 01 22 t han sone enpirical observation of an extinct or
11: 26: 07 23 even extant speci es.

11:26: 09 24 And we see this in sone of these

11: 26: 12 25 stories. |If you look at these stories very
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11:26: 14 1 carefully you'll often find that, you know, it's
11:26: 16 2 a story about a culture hero chasing one of

11:26: 20 3 t hese gi ant creatures.

11: 26: 24 4 It wouldn't be such a story if the
11:26: 30 5 culture hero didn't have a comrensurate foe.
11:26: 32 6 The culture hero, such as Nanabush, which is

11: 26: 37 7 nost of the Ani shinaabe stories are about,

11: 26: 39 8 Nanabush is often described as a giant. |In sone
11:26: 44 9 cases -- in sone stories he's described as a

11: 26: 47 10 giant hare or a giant rabbit.

11: 26: 54 11 Doesn't make nmuch sense for a giant to
11: 26: 56 12 be pursuing a little regular beaver. A giant
11:27:03 13 needs a comensurate foe, so you nake the

11: 27: 06 14 species that he's constantly battling with | arge
11:27:10 15 as wel | .

11:27: 12 16 And we see this as a folk notif

11:27:15 17 t hr oughout | ndi genous North Anerica where a
11:27:18 18 culture hero often battles giants as a

11:27: 24 19 consequence of the story having to have a very
11: 27: 29 20 | arge foe.

11:27: 35 21 So that | think is a -- is another

11: 27: 40 22 possibility. And, again, |'ve got nmany ot her
11:27: 42 23 reasons which I went into in great |ength, but
11: 27: 46 24 that's the long and short of it is that it's a
11:27:51 25 folk notif which is not uncommon at all. It's

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

The Chippewas of Saugeen First Nation et al v. Attorney General of Canada et al.
DAY 72 VOL 72 on January 13, 2020

Page 9349
11: 2755 1 found all over North Anerica.

11:28: 09 2 And then, fifthly, another one which
11:28: 14 3 must be seriously entertained as a possibility,
11:28: 16 4 is that the Anishinaabe story is the consequence
11:28: 18 5 of cultural diffusion. That is an

11:28: 24 6 ant hropol ogical termwhich refers to a culture
11:28: 28 7 borrow ng sonething from another culture as

11: 28: 32 8 opposed to i ndependently inventing it.

11:28: 42 9 The fact is, is that there are stories
11:28: 45 10 about culture heroes and gi ant beavers all

11. 28: 47 11 across North Anerica. And one of the things
11:28: 55 12 that | did in this particular research was to
11:29: 03 13 try and find as many stories like this as |

11: 29: 07 14 could, no matter where they were in North

11:29: 09 15 Anerica. And | began finding them

11:29:13 16 There are stories about giant beavers
11:29: 18 17 on the west coast told by |Indi genous peopl es out
11:29: 21 18 there. There are stories about giant beavers on
11:29: 23 19 the east coast told by the M'knmaq, anong

11:29: 27 20 others. There are stories about giant beavers
11: 29: 36 21 told anong the Inuit, anong the Al gonquin of the
11:29: 41 22 OQtawa Valley. There are stories like this all
11:29: 45 23 over the place. Wy is that?

11: 29: 55 24 Wll, in many cases that |'ve exam ned
11: 29: 57 25 t hey appear to have cone up independently of one
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11: 30: 00 1 another, that is the cultures thensel ves cane up
11:30: 04 2 Wi th these stories w thout having been

11: 30: 07 3 I nfl uenced by any of the others. And, of

11: 30: 10 4 course, you can denonstrate that pretty clearly
11: 30: 13 5 I n cases as disparate as the west coast and the
11: 30: 16 6 east coast.

11:30: 18 7 But | cannot rule out the possibility
11: 30: 21 8 of cultural diffusion of each and every case.

11: 30: 26 9 So we nust still keep in mnd the possibility

11: 30: 30 10 that the Anishinaabe stories were -- or pieces
11: 30: 34 11 of them or the references to giant beavers were
11:30: 39 12 borrowed from nei ghbouri ng groups who had

11:30: 43 13 simlar stories.

11: 30: 46 14 And the reason why we can't rule this
11:30: 50 15 out is because it is a denonstrable fact that

11: 30: 53 16 Ani shi naabe storytellers appropriated stories

11: 30: 57 17 from ot her cul tures.

11: 30: 59 18 There are quite a nunber of

11:31: 01 19 Ani shi naabe stories which actually originated in
11:31: 03 20 Europe; there is a couple even that originated
11:31: 08 21 in Africa, and that's not unconmon.

11:31: 15 22 There are, you know, throughout the
11:31: 15 23 hi story of the record of I|ndigenous narratives,
11:31: 21 24 we find influences fromother cultures. So

11:31: 31 25 cultural diffusion is another possibility that
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11:31:33 1 we cannot i gnore.

11:31: 39 2 Q Now, before we go into the next
11:31: 41 3 steps in your nethodology |I'd |like to address a
11:31:51 4 few points before we nove on to the stories of
11:31: 54 5 t he dam and the Nadoway Barrier. W nentioned
11:31: 58 6 t he Ani shi naabe several tinmes. The Ani shi naabe
11:32: 03 7 has been defined by different w tnesses,

11: 32: 05 8 differently in this proceeding. Could you tell
11:32: 07 9 us what you nean when you refer to Ani shinaabe?
11:32: 12 10 A Vell, | use "Anishinaabe" as a
11:32: 18 11 termthat originates as a linguistic

11:32: 27 12 cl assification. Anishinaabe people are people
11:32: 31 13 who speak or spoke Ani shinaabenmowi n, which is

11: 32: 37 14 t he Ani shi naabe | anguage.

11: 32: 40 15 And as, such, they are nenbers of the
11:32:43 16 Al gonqui an | anguage fam ly, which al so includes
11: 32:51 17 non- Ani shi naabe speakers such as the M'kmaq and
11:32:53 18 t he Al gonqui ans, going all the way down to North
11:33:01 19 Carolina and as far west as Al berta.

11: 33: 05 20 So Ani shinaabe is a | anguage which is
11:33: 16 21 conprised of a group of dialects; and this group
11:33: 20 22 of dialects is associated with particul ar groups
11:33: 27 23 or bands or First Nations in various parts of

11: 33: 31 24 eastern North Anerica, nore particularly in the
11:33: 37 25 areas of the Great Lakes and the Otawa River.
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11: 33: 45 1 | don't nean by the term"AnishinF:';{{I:"Jlﬁoge?'E?:2
11:33: 48 2 a polity, that is it doesn't refer to a Nation.
11:33: 58 3 In fact, the -- there are nodern constructions
11:34:03 4 which are referred to as "Nations", but these

11: 34: 13 5 are, as |'ve said, nodern. Anishinaabe peopl es
11: 34: 15 6 were grouped into various di sparate bands

11:34: 22 7 | ocated in various different parts of the G eat
11: 34: 25 8 Lakes and surroundi ng regi ons. They never

11: 34: 28 9 formed a Nation, per se, but rather were

11:34:35 10 I ndependent of one another, although sonetines
11: 34; 37 11 bands woul d get together to pursue

11:34: 42 12 sociopolitical or mlitary interests.

11: 34:51 13 They were connected -- sone of them

11: 34: 52 14 were connected to one anot her through cl an

11: 34: 55 15 | i neages because Ani shi naabe peopl es practiced a
11: 35: 01 16 form of clan exogany, which nmeant that people

11: 35: 06 17 married out of their clans.

11:35: 14 18 And since wonen generally, after
11:35:18 19 marriage, ended up in the bands of their

11:35: 21 20 husbands and their children woul d becone nenbers
11: 35 26 21 of their husband' s clans, you had sone di spersal
11:35:32 22 of the clans into various bands, for wonen at

11: 35: 37 23 | east tenporarily.

11:35: 40 24 So there was sone social interaction
11: 35: 42 25 bet ween t hese bands but for the nost part they
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11:35: 44 1 wer e i ndependent of one another until |ong after
11: 35: 50 2 Eur opean contact when you begin to get

11: 35:53 3 consi der abl e popul ati on novenents resulting in
11:35:55 4 di vi sion and fusion of groups that eventually

11: 36: 05 5 merged as the nodern First Nations.

11: 36: 12 6 Q So goi ng back to the beavers for
11:36: 14 7 a nmonent, you -- prior to doing this research

11: 36: 17 8 for this litigation had you done any research on
11: 36: 20 9 oral traditions concerning beavers?

11: 36: 24 10 A Yes. Back in 1996 | did a study
11: 36: 35 11 in which | |looked at -- ny study back in '96 was
11: 36: 50 12 an interdisciplinary review of all of the

11: 36: 53 13 literature on both |long-term and short-term oral
11: 36: 56 14 traditions and oral history.

11: 37: 00 15 And during the course of that

11: 37: 01 16 literature review, which was quite extensive at
11:37: 04 17 the tinme, | encountered a scholarly literature
11:37:11 18 that dealt with the issue of whether the

11:37:15 19 al lusions that -- the frequent allusions in the
11:37:18 20 myt hol ogy of the Anericas to giant aninmals had
11:37: 23 21 sone kind of historicity, or reflected

11:37: 28 22 eyew t ness observati ons which were handed down
11:37: 34 23 I ntergenerationally fromgeneration to

11:37:37 24 generation over the course of thousands of

11: 37: 39 25 years.
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11: 37: 40 1 So there was already an existing

11:37: 41 2 literature that | exam ned back in 1996. And at
11:37: 45 3 the tinme, after having | ooked at that

11:37: 48 4 literature, | concluded that these argunents
11:37: 54 5 were intriguing, but at the sanme tinme | reported
11: 38: 06 6 back then that | didn't think that these

11: 38: 08 7 traditions could be used as evidence for the

11: 38: 10 8 exi stence and the persistence of sone kind of

11: 38: 16 9 | ong-term nenory goi ng back to the Pal eo-I ndi an
11: 38: 20 10 peri od.

11. 38: 24 11 So | was referring to these traditions
11: 38: 26 12 and the argunents nmade about themthat referred
11:38: 28 13 t o manmot hs, mast odons and gi ant beavers in

11:38: 32 14 particul ar.

11: 38: 39 15 Since | published that back in '96
11:38: 41 16 kept | ooking out for other literature and ot her
11:38: 43 17 argunents that would convince ne ot herw se.

11:38: 50 18 Because one thing I want to stress of course is
11:38: 52 19 that | have al ways been prepared to change ny

11: 38: 55 20 views on this if any new argunent or evidence is
11: 39: 06 21 sufficient to convince ne. Again, | kept that
11: 39: 18 22 option open precisely because of the theoretical
11: 39: 20 23 possibility that this coul d happen, that you

11: 39: 23 24 could -- because of the fact that early hunmans
11: 39: 32 25 and these giant creatures existed and overl apped
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in their existence. |It's theoretically

possi bl e.

So, but since that tinme | didn't find
any kind of evidence that would convince ne that
that actually happened.

So when | was first confronted wth
this in these proceedings and | heard about the
efforts to put together the Anishinaabe stories
about gi ant beavers and the geol ogi cal or
pal eont ol ogi cal evi dence of Castoroides
ohi oensis, | again was intrigued and deci ded,
you know what? 1'mgoing to |look into this
again. Even though |I've |ooked into it before
|"mgoing to look into it again. And this tine
|"mgoing to focus specifically on all of the
different stories told by Ani shi naabe peopl es on
this subject.

MR, BEGGS:  Your Honour, | see |'ve
gone beyond the usual tinme for a break. Wuld
now be convenient to take a break?

-- RECESSED AT 11:40 AM  --

--  RESUMED AT 12:07 P.M  --

THE COURT: Pl ease go ahead.

MR. BEGGS: Thank you, Your Honour.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

12:
12:
12:
12:
12:
12:
12:
12:
12:
12:
12:
12:
12:
12:
12:
12:
12:
12:
12:
12:
12:
12:
12:
12:
12:

10: 33
10: 35
10: 41
10: 42
10: 44
10: 46
10: 48
10: 52
10: 53
10: 54
11:30
11: 32
11: 35
11: 42
11: 46
11: 49
11:51
11: 58
12: 00
12: 04
12: 06
12:16
12: 24
12:30
12:33

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Chippewas of Saugeen First Nation et al v. Attorney General of Canada et al.
DAY 72 VOL 72 on January 13, 2020

Page 9356
BY MR BEGGS:

Q |'d like to call up SC1610.

THE COURT: Are you going to use the
exhi bit nunber or is it sonething new?

MR, BEGGS: It's sonething new. [|I'm
going to ask for it to be made a lettered
exhibit. |It's the chart | referred to this
nor ni ng.

THE COURT: | assune this has been
provi ded to ot her counsel ? Yes.

BY MR BEGGS:

Q Dr. von Gernet, this is a chart
taken fromyour original report. W've renoved
the references to the Geat Falls fromthe chart
that you prepared. Does this otherw se | ook
li ke the chart that you prepared in your
original report?

A Yes. There's seven itens on the
list, but itens 2 and 3 | ook |ike they've been
renoved. And |I'm assum ng those are -- those
are correlations that were originally nade based
on stories that Lenore Keeshig was supposed to
tell, according to a 2018 nenorandum as
correlated with geol ogical information and the

McCarthy report of 2019, but as | now under st and
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It the references to "Great Falls" don't appear

in the actual testinony.

Q Yes.

MR. BEGGS: Your Honour, if we could
mark this as a lettered exhibit? It is a table
of correlation between the -- well, between the
traditions of Lenore Keeshig and Dr. Francine
McCart hy.

THE COURT: Any objection?

MS. PELLETI ER:  No, Your Honour.

THE COURT: M. Registrar.

THE REG STRAR Lettered Exhibit |-3.

EXH BIT NO [-3: Table of correlation

between the traditions of Lenore

Keeshig and Dr. Franci ne McCart hy.

BY MR BEGGS:

Q Now, Dr. von Gernet, in the left
colum you had the topics, is that correct? O
Lenore Keeshi g?

A These were the titles of the
stories as they were -- as found in the 2018
menor andum whi ch was nore or less a will-say
kind of statenent prepared prior to the trial.

And they -- so I'mjust basically

quoting fromthe plaintiffs' nenorandum And
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they are also the -- they are consistent with

the manner in which they were described in the
original 2016 report that | had | ooked at when |
started this project, the report that Lenore
Keeshig originally had submtted. So that's the
Ani shi naabe side of the equation.

And then on the right-hand side are
sunmary statenments. Those that are verbatimare
initalics and in quotes, and the paraphrasing
is not, as found in the McCarthy 2019 report.

So the reason why | created this
table, to begin wth, is sinply toillustrate
what | neant by the deep-tine oral traditions
claim that is correlating these parallels or
ostensi ble parallels between stories -- between
specific things that are told in these stories
and specific geol ogical or environnental traits,
as reported by a geol ogi st.

Q And you conduct ed your research
and prepared your report based on these
prem ses, | take it?

A Yes. O course, | had no
advanced know edge what soever as to how this
claimwas actually going to be stated by anyone.

| knew how it was stated originally, in other
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words, how it was stated in a 2016 report by --

or a 2013 report by Lenore Keeshig and how it
was stated in a 2018 report by Dr. MCarthy.

But once those reports were renoved
from-- or were retracted as part of these
proceedings | could only assune that the two
data sets that you see here woul d be used in
sone formof argunent; and it didn't matter to
nme whet her that argunment cane froma | awer, or
froma scientist, or from soneone el se, ny
approach remai ns the sane.

So once you create this kind of
correlation, no matter who does it, what you're
basically saying is that the Anishinaabe stories
have historicity in sone way or another.

They may al so contain other things.
They may have all kinds of other reasons for
telling them but if one of themis the
preservation of sone kernel of historical truth,
in the sense of what actually happened in the
past, and it is asserted that they contain
fragnents of eyew tness nenories, which are
comruni cated intergenerationally over the course
of mllennia, then you have what anounts to a

deep-tine oral traditions' claimwhich nust be
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12:18: 02 1 rigorously scrutinized in the fashion that |
12:18: 05 2 have proposed.

12:18:09 3 Q So returning to the story of

12:18: 13 4 Nanabush and the gi ant beaver, if | can call up
12:18: 16 5 your extract report, which is now Exhibit 4501?
12:18: 34 6 And if | could go to page 3 of the docunent,
12:18: 36 7 whi ch m ght be page 5 of the PDF.

12:18:52 8 There is a section in this extract
12:18: 55 9 report entitled "Myths I nspired by Beaver

12:18: 58 10 Bones", and it refers to 3 ooskap and sone gi ant
12:19: 05 11 beavers. |Is this an exanple of the material you
12:19:11 12 were using -- you were describing this norning
12:19:13 13 Wi th respect to fossils?

12:19: 26 14 A Yes. This exhibit is a selection
12:19: 28 15 fromny nuch | onger, 350-page report, which does
12:19: 32 16 not include ny opinions but sinply reiterates
12:19: 40 17 sone of the evidentiary basis for those

12:19: 42 18 opi ni ons, including sone of these other stories
12: 19: 45 19 that are told el sewhere.

12:19: 49 20 So here is an exanple that you have on
12:19:51 21 this page of a story that was told --

12: 20: 08 22 Q Do you want to scroll down?

12: 20: 09 23 A VWll, this conmes from 1869, as
12:20: 12 24 you can see. And it's -- and it relates how

12: 20: 21 25 there was a -- a spring thaw and it tore up the
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12: 20: 26 1 earth and | aid bare what are described as:

12:20: 30 2 "The huge bones of the beaver
12:20: 32 3 upon whose flesh A ooskap and his

12: 20: 35 4 guests had feasted, nonstrous thigh

12: 20: 38 5 bones, the joints being as big as a

12: 20: 40 6 man's head and teeth in huge

12:20: 42 7 proportion.”

12: 20: 47 8 So here you have a reference to sone
12:20: 49 9 ki nd of | arge bones being |aid bare.

12:20: 59 10 So earlier, before the break, | was
12:21: 00 11 describing how there is a very long literature
12:21: 08 12 show ng how t hese ki nds of experiences have |ed
12:21:12 13 to the production of stories about giant aninmals
12:21: 18 14 in the past.

12:21:18 15 There's a researcher by the nane of
12:21: 23 16 Mayor who went through a lot of this stuff and
12:21: 29 17 ended up witing an entire book on it. So |
12:21: 41 18 went through the literature and | ooked for these
12:21: 44 19 ki nd of stories.

12:21: 45 20 Q If | could go to page 5 of the
12:21: 47 21 docunent, which is page 7 of the PDF? You have
12:21: 55 22 a story describing -- described by Egerton

12:21: 59 23 Ryerson Young. Could you explain that story
12:22: 04 24 briefly?

12:22: 05 25 A If | can see it. Oh, | see.
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12:22: 13 1 Yeah. This was the -- this involved
12:22: 16 2 t he Saul teaux, who are also Qibwe and hence
12:22: 26 3 Ani shi naabe, and -- although these lived in

12:22: 35 4 Mani t oba.

12:22: 38 5 And so here is an individual who was
12:22: 40 6 gi ven, or shown a book which fascinated him
12:22: 46 7 because it had a | ot of these descriptions and
12:22:53 8 pi ctures describing these extinct nonsters of
12:23: 01 9 old tines.

12:23: 02 10 And then not long thereafter the

12:23: 04 11 househol d started |listening to a Nani bozhu
12:23:10 12 story, which is Nanabush, which he had secured
12:23: 14 13 fromsone fanmous old |Indian, as he says.

12:23:19 14 So this is an exanple of how these
12:23: 24 15 stories can either originate or are enhanced by
12:23:30 16 the di scovery or know edge of the discovery of
12:23: 38 17 ancient fossils of large beings. And it's often
12:23:51 18 not possible to distinguish those that

12:23: 54 19 originated with eyew tness observations from
12:23. 57 20 those that were inspired by the discovery of
12:24: 02 21 fossilized remains of these creatures.

12:24: 12 22 So there's a -- and there can al so be
12:24: 14 23 a feedback. So there nay have been stories

12:24: 16 24 whi ch were al ready extant about ancient

12:24: 19 25 creatures and then hearing about new di scoveries
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12:24: 21 1 feeds back into them functions to either

12:24: 26 2 strengthen a belief in the historicity of the
12:24: 34 3 stories or it creates el aborations of the

12:24: 41 4 stories based on the new information. So one
12:24: 44 5 must al ways be m ndful of these issues when it
12:24: 48 6 cones to trying to reconstruct how these stories
12:24:53 7 ori gi nat ed.

12: 24: 59 8 Q | would like to turn nowto the
12: 25: 01 9 stories concerning the giant beaver and the dam
12: 25: 05 10 Sone excerpts of these stories start on page 6
12: 25: 08 11 of this PDF -- 6 of the docunent, page 8 on the
12:25: 14 12 PDF at the bottom But, first, did Castoroides
12:25: 28 13 ohi oensi s build dans?

12: 25: 34 14 A As far as we know they did not.
12: 25: 37 15 An exam nation of their dentition suggests that
12: 25: 42 16 they were not actually chewers of wood the way
12: 25: 47 17 nodern beavers are. There isn't -- there is no
12: 25: 52 18 evi dence what soever that they built dans.

12: 25: 55 19 | think one of the things one has to
12:25:59 20 recall in this connection is that the claim
12:26: 05 21 that's made in relation to this -- these stories
12: 26 08 22 about giant beavers and dans is -- has two

12:26: 13 23 di stinct assertions about the historicity.

12:26: 18 24 The first assertion is, of course,

12: 26: 20 25 that the giant beaver part of the story refers
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12: 26: 24 1 to Castoroides ohioensis, so that's one

12:26: 39 2 assertion.

12:26: 39 3 The second assertion, of course, is
12:26: 41 4 that the enornous damthat's associated with

12: 26: 44 5 this giant beaver was a geol ogi cal feature known
12: 26: 49 6 as the Nadoway Barrier; that's a different

12: 26: 54 7 cl ai m

12:26: 54 8 And | want to be clear about this

12: 26 56 9 because it doesn't appear that the claimis
12:27:01 10 bei ng made that the Castoroi des ohioensis

12: 27: 06 11 actually built the geological feature called the
12:27:10 12 Nadoway Barrier. | don't think that anyone has
12:27:13 13 actually nmade that claim

12:27:15 14 So what happens then is you attribute
12:27: 18 15 historicity to the idea of the giant beaver.
12:27: 21 16 You take the reference to the giant beaver as
12:27: 31 17 bei ng Cast oroi des ohi oensis but you don't nake
12:27: 36 18 the claimthat the giant damis a beaver dam
12:27: 39 19 even though the story says it's a beaver dam
12:27: 47 20 Because there is sinply no way, of course, that
12:27:50 21 anyone can make that kind of reasonable

12:27. 52 22 ar gunent .

12:27. 52 23 There are no beavers known to science
12: 27: 55 24 who woul d have the capacity to build sonething
12: 27: 58 25 of the scope of the Nadoway Barrier which, when
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12:28: 08 1 it burst, brought down the | ake | evel down 45
12:28: 13 2 metres.

12:28: 14 3 So | don't think that anyone is

12:28: 15 4 suggesting that Castoroides ohioensis actually
12:28: 21 5 built the Nadoway Barrier. One is seen nore

12: 28 26 6 literally and the other isn't. The giant beaver
12:28: 31 7 Is seen literally as Castoroides ohioensis or as
12: 28: 36 8 an eyew tness description, but the damis not
12:28: 43 9 actually seen as being a real beaver dam

12:28: 47 10 So | just want to nake that clear, at
12: 28: 50 11 | east that's the way that | understand the

12:28: 51 12 argunent; | may be wong but that's what | got
12:29:03 13 out of it.

12:29: 09 14 Q |'"d like to call up a nmap that
12:29:10 15 you prepared, it is SC109. Can you tell us what
12:29: 33 16 this is?

12:29: 34 17 A This is a Google Earth imge that
12:29: 36 18 | sinply downl oaded from Google Earth and then
12:29: 38 19 |, for illustrative purposes and so that we

12:29: 42 20 woul d all know t he geography, | sinply

12:29: 44 21 superi nposed on that inmage the place nanes that
12:29: 49 22 | referred to in ny evidence.

12:29: 54 23 So what you have on the | arge body of
12:29: 57 24 wat er, obviously, is the eastern nost end of

12: 30: 03 25 Lake Superior; and the geography that you see in
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12: 30: 07 1 the m dsection is where it becones the

12:30: 13 2 St. Mary's River; and eventually to the | owner
12:30: 18 3 right it enpties quite a bit further down into
12:30: 22 4 Lake Huron.

12: 30: 26 5 And you see the relationship between
12: 30; 27 6 the area where the presuned geol ogi cal feature
12:30: 32 7 was, that is the Nadoway Barrier, which is seen
12: 30: 36 8 here in brown or orange dependi ng on the

12: 30: 36 9 resol ution of your screen, and you see how it
12: 30: 36 10 relates to Sault Ste. Marie.

12: 30: 57 11 And the arrow pointing south of Sault
12:30: 59 12 Ste. Marie is where the rapids used to be.

12:31: 02 13 Since that tinme, of course, there's been

12:31: 03 14 construction of the seaway, and the canals, and
12: 31: 05 15 dans, and things have interfered with the

12:31: 08 16 t opogr aphy, but back in -- before construction
12:31: 16 17 begi ns there was a series of rapids which, of
12:31: 19 18 course, led to the nane Sault, the French world
12:31: 26 19 for rapid section of water; and that is |ocated
12:31: 30 20 28 kil onetres downstream from t he Nadoway

12:31: 33 21 Barrier.

12:31: 34 22 The Nadoway Barrier is thought to
12:31: 38 23 reach from Gos Cap which is, of course, in
12:31: 45 24 Ontario, to Nadoway Point. Nadoway incidentally
12:31: 49 25 Is sinply the -- an Ani shi naabenowin termfor
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12:31: 58 1 Iroquois. So that's lIroquois Point and that's
12:32: 02 2 in the U S

12:32:10 3 MR. BEGGS: Your Honour, | wonder if
12:32:11 4 we could make this is a lettered exhibit as

12:32: 16 5 wel | .

12:32: 22 6 THE COURT: Is there another verb that
12:32: 24 7 you want to use? | know it's Monday.

12:32: 27 8 MR. BEGGS: Can we nmake it the next
12:32: 28 9 | ettered exhibit?

12:32: 30 10 THE COURT: Any objection?

12:32: 31 11 MS. PELLETIER: No objection, Your
12:32: 32 12 Honour .

12:32: 33 13 THE COURT: M. Registrar.

12:32: 34 14 THE REA STRAR: Lettered Exhibit J-3.
12: 32: 36 15 EXH BIT NO J-3: Docunent depicting a
12:32:38 16 Google Earth image from

12:32: 38 17 Dr. von Gernet.

12:32: 48 18 BY MR BEGGS:

12:32: 48 19 Q Now, what is your understandi ng
12:32: 49 20 of where Lenore Keeshig's story is |ocated?

12: 32: 56 21 A Well, the story of Nanabush and
12: 33: 08 22 the gi ant beaver, as related by Lenore Keeshig,
12:33:11 23 is one of the many versions that | | ooked at.
12:33: 18 24 And that particular version has the Nadoway --
12:33:21 25 or, sorry, has the dam sonewhere in the vicinity
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12:33: 25 1 of where you see that Nadoway Barrier, although
12:33:29 2 it's not quite clear because the | anguage of the
12:33:33 3 story is actually a little less definitive, but
12:33: 40 4 it's sonmewhere in that vicinity.

12:33: 52 5 Q Setting aside for the nonent the
12:33: 54 6 oral traditions which are farther afield, |

12: 34: 02 7 believe in your extract report you have 17

12: 34: 04 8 variants of the story, is that correct?

12:34:09 9 A Yes.

12: 34 33 10 Q And do all of the variants |locate
12:34: 40 11 the dam at the Nadoway Barrier point?

12: 34: 46 12 A No. | nean, some variants don't
12: 34: 54 13 even speak of a dam There are other variants
12: 34: 57 14 that do speak of a dam that nention a dam

12:35: 05 15 | think our earliest one has them --
12: 35:10 16 in fact nost of the 17th, 18th and 19th century
12:35: 14 17 versions of it -- all of those versions don't
12:35: 18 18 have a dam at where the Nadoway Barrier is but
12:35: 23 19 rat her have a damat Sault Ste. Marie, which is
12: 35: 27 20 28 kil onetres downstream Sone of them have a
12:35: 33 21 damin addition to that el sewhere, further

12: 35: 36 22 downstream downstream from Garden River. And,
12:35: 44 23 of course, there are many Ani shi naabe stories

12: 35: 46 24 about danms el sewhere in the region.

12: 35: 49 25 So there's stories of these giant
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12: 35: 52 1 beaver dans at the other end of Lake Superior;
12: 35: 56 2 there are stories of themalong the Otawa
12: 36: 01 3 system along the Mattawa French R ver system
12:36: 12 4 there's even Ani shi naabe stories about such dans
12: 36: 23 5 in Northwestern Ontario or Manitoba.
12: 36: 25 6 So the | ocations of dans varies
12: 36: 28 7 considerably from place to place dependi ng on
12: 36: 31 8 the story, which is not at all surprising.
12: 36: 35 9 Because, in ny view, these were not in the
12: 36: 40 10 nature of euheneristic stories at all but rather
12: 36: 46 11 they were etiological in nature. And | defined
12:36: 51 12 those two terns earlier.
12:37:01 13 So the storytellers would sinply
12:37:03 14 relate these stories in places where they wanted
12: 37: 05 15 to tell an interesting story, and where they
12:37:08 16 were trying to explain the origins using a story
12:37:15 17 about the features in the local |andscape. So
12:37: 25 18 dependi ng on where you are, or where the
12:37: 27 19 storyteller is focusing on you put a damthere.
12:37: 30 20 The reason why the Sault was the usual
12:37: 35 21 | ocation for a damis because that is the place
12:37: 37 22 where you dramatically see Lake Superi or
12:37: 49 23 draining its waters into Lake Huron, although at
12: 37: 55 24 that point you can neither see Lake Superior nor
12:37: 58 25 Lake Huron.
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12:38: 00 1 Anyone who has travel led through there
12:38: 02 2 understands that the water is com ng from Lake
12:38: 04 3 Superior and is going to Lake Huron.

12: 38: 08 4 So often the dans that are specified
12:38: 11 5 in stories at that |location refer to the origins
12: 38: 16 6 of the rapids, and nore specifically the origins
12:38: 22 7 of the rocks in those rapids, which are

12: 38: 29 8 variously described as the remants of a beaver
12: 38: 33 9 dam or an effort by Nanabush to squash a beaver
12:38: 41 10 dam But, as | said, that's only one |ocation.
12: 38: 49 11 There are many ot her |ocations for these types
12:38:51 12 of dans.

12:38: 52 13 And nost of the stories, incidentally,
12: 38: 55 14 do not just refer to dans they refer to many

12: 38: 58 15 different features of |andscape. The dans

12:39: 01 16 have -- the rapids in this case just happen to
12: 39: 06 17 be one of the many natural features.

12:39: 09 18 These stories also accounted for other
12:39: 11 19 features in the | andscape upstream and

12:39: 13 20 downstream So to focus only on the dam part of
12:39: 18 21 the |l andscape is to -- really to m sunderstand,
12: 39: 23 22 | think, the reasons why these etiol ogical

12:39: 29 23 narratives were produced to begin wth. They

12: 39: 32 24 were produced in order to tell a story to an
12:39: 36 25 audi ence about how -- what caused the
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12:39: 43 1 origination of various parts of the | andscape.
12: 39: 50 2 And so there's hardly a feature -- and
12:39: 54 3 many ot her observers have noted this, | give
12:39: 58 4 many exanples of this. Mny have noticed that
12: 40: 02 5 there's scarcely a single feature of the
12: 40: 06 6 | andscape in lake -- in the Lake Superior region
12:40: 11 7 whi ch doesn't have a story associated with it
12:40: 14 8 about Nanabush and his exploits, whether they be
12: 40: 19 9 inrelation to beavers or not. Many of them
12: 40: 23 10 have nothing to do with dans and beavers but
12: 40: 26 11 wi th other things.
12: 40: 29 12 So these etiological narratives are
12:40: 33 13 ubi qui t ous t hroughout the Lake Superior region.
12: 40: 38 14 And so this particular one that refers to the --
12: 40: 43 15 to a damin the vicinity of the Sault is only
12: 40: 47 16 one of many, many of these.
12: 40: 51 17 Q Taking a step back for a nonent,
12: 40: 56 18 you refer to storytellers giving variations.
12:41: 02 19 Did -- in your experience and research do
12:41:10 20 storytellers have license to change the details
12:41: 16 21 of stories they rel ate?
12:41: 18 22 A Wll, it's -- | think it's a
12:41:19 23 wel | -known fact. | don't know about giving them
12:41: 30 24 a license to but I know, as an enpirical fact,
12:41: 33 25 t hat when you look at all different variations
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12:41: 35 1 of these stories they deviate in small or |arge
12: 41: 40 2 degr ees.

12:41: 44 3 And the scholarly opinion on this is
12: 41: 47 4 pretty much unani nous, Ani shinaabe storytellers
12:41: 59 5 told stories to suit a variety of audi ences and
12:42:09 6 change the details of their stories to suit
12:42:13 7 particul ar contingenci es.

12:42: 17 8 So there is no such thing as a single
12:42: 20 9 cannon, if you wll, of Anishinaabe nythol ogy,
12:42: 24 10 rather there is a corpus of thousands of

12:42: 33 11 different stories that, in sone cases, follow
12:42: 41 12 general trajectories that have common thenes in
12: 42: 47 13 them or have a common plot, or have a common
12:42:58 14 end poi nt and begi nning point but there are so
12:43: 03 15 many different details along the way that are

12: 43: 05 16 changed.

12:43:11 17 So it's not |ike sonebody who has, you
12:43: 15 18 know, nenorized the Qur'an and, you know, has
12:43: 20 19 sort of tried to reiterate it verbatimevery
12:43: 24 20 time and ...

12:43; 27 21 Q If |I could refer you to sone

12:43: 30 22 research you produced where you | ocated -- could
12: 43: 36 23 | call up Exhibit 4462? Have you read this

12: 44:00 24 article?

12:44:01 25 A Yes.
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Q Can you tell us who

M. Chanberl ain was?

A. Well, he was an early
ant hropol ogi st/ folklorist. And he just -- |
mean the Journal of Anerican Fol kl ore was,
during this tinme period, a very -- probably the
nost -used outlet for recording and transmtting
| ndi genous narratives in the academ c comunity.

Q And the title of this article,
“Nani bozhu Anongst the O chi pwe, M ssissagas and
ot her Al gonkian Tribes". Who is Nani bozhu?

A Nani bozhu is one of the countless
ort hographi es used to descri be what today m ght
be nore popul arly known as Nanabush.

There are hundreds of different
spellings of this so that's just one of them
And of course "Qichipwe" in the title refers to
the Qibwe; and the "M ssissagas” of course are
also Gibwe, they are just the M ssissaugas
of -- they are the Anishinaabe peopl e of
sout hern Ontario; and the "Al gonkian", he used
an anachronistic spelling for Al gonkian. He's
referring there to the | anguage famly rather
than a particul ar group.

Q |f we could scroll down to page
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195 of the docunent? At the final sentence on

this page -- and this was research you | ocated,
Is that correct?

A Yes. | actually referenced this
in my original report and quoted fromthis as
one of the exanples of a scholarly assessnent of
t hese stori es.

Q Because this is short I'Ill just
read it:

"No doubt each narrator tells the
story in his own way, omts sone
points that seemto himof little
val ue or interest, and by and by
inserts into | egend incidents which do
not occur in its archaic form But
then he nay deemit necessary to give
a local coloring to the tale and nay
be willing even to point out the exact
spots where the events narrated took
pl ace."

s this an exanple of what you were
just tal king about?

A. Yes. | nean, they're -- | can
poi nt to nunerous ot her exanples in the work of

nore nodern scholars who basically say nuch the
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12: 47: 42 1 sane thing.

12: 47: 42 2 Q And are any of those schol ars
12:47: 49 3 Ani shi naabe t hensel ves?

12: 47: 49 4 A. Yes, absolutely.

12:47:51 5 Q So -- okay.

12: 48: 06 6 So what was involved in the task of

12: 48: 08 7 gathering all these variations and stories?

12:48: 14 8 A Well, the task was in response,
12:48: 16 9 first of all, to the idea that you can just

12:48: 20 10 take -- you can cherry-pick one particul ar

12: 48: 23 11 narrative and suggest that it is sonehow -- that
12:48: 33 12 you can gather sone formof historicity fromits
12: 48: 36 13 details. And | object to that nethodol ogy

12:48: 41 14 because if, in fact, specific details in the

12: 48: 46 15 story matter, which they do in this case, then
12:48: 54 16 you better be sure that you' ve got all the

12: 48: 56 17 different variants of that story because details
12:49:00 18 vary.

12:49: 02 19 And so the first task in this kind of
12:49: 05 20 I nvestigation is always to seek out any and all
12:49: 11 21 ot her versions of the sane story, or a simlar
12:49:18 22 story.

12:49: 22 23 And the purpose for that is to find
12:49: 24 24 the outer limts of the variability, but also to
12:49: 32 25 contextualize these stories to see all the
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12: 49: 37 1 different contexts in which they are told,Fgggmm
12:49: 39 2 | ook at all their different content and see what
12: 49: 45 3 it is that they're actually trying to do in

12:49: 47 4 these stories. Wat's the purpose of these

12:49: 50 5 stories? You don't get that necessarily just by
12: 49: 55 6 | ooki ng at one of them

12: 49: 58 7 Now sonetinmes it happens because of
12:50: 02 8 the exigencies of history that you're only

12:50: 07 9 confined to one, you don't really have any

12:50: 10 10 choice. 1In this case we have the luxury of a
12:50: 15 11 corpus of stories not only told by Anishinaabe
12:50: 22 12 who are local to the Geat Lakes but by other
12:50: 26 13 | ndi genous peopl es throughout the continent.
12:50: 30 14 And so ny first task, to answer your
12:50: 33 15 guestion, was to go out into that literature,
12:50: 36 16 whi ch is incredibly volum nous, and seek out as
12:50: 42 17 many of these stories as | could possibly find
12:50: 45 18 inthe tinme | was given.

12:50: 50 19 And | started finding them one after
12:50: 53 20 anot her; sone of themin obscure publications;
12:50: 55 21 sone of themin well-known publications. But
12:51: 00 22 the leg work of science requires no less. This
12:51: 06 23 is an absolutely fundanental first step. You
12:51: 11 24 need to do this first if you are going to in any
12:51: 14 25 way assess the credibility of a claimabout the
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12:51: 21 1 historicity of any one of these stories.

12:51: 33 2 Q How far afield did you find

12:51: 35 3 stories of this nature?

12:51: 36 4 A. Well, | started, of course, with
12:51: 38 5 the Ani shinaabe literature, which in and of

12:51: 39 6 itself is quite volum nous. Not as vol um nous,
12:51: 43 7 | nmust concede, as the Iroquoian literature,
12:51. 47 8 which |'ve al so been exposed to over the

12:51:50 9 decades, but nevertheless still there is an
12:51:54 10 enor nous nunber of publications.

12:51:59 11 And keep in mnd that |I'mnot just
12:52: 01 12 tal ki ng about publications that are nodern

12:52: 04 13 records of stories, |I'mtalking about going back
12:52: 07 14 t hrough the ethnohistorical literature, back as
12:52: 10 15 far back as the 17th century when we have the
12:52:13 16 first literate observers who started recording
12:52: 16 17 such stories. So this was a massive task to try
12:52: 20 18 and go through this stuff.

12:52: 23 19 | can't -- because of the size of the
12:52: 26 20 literature base | can't guarantee that | found
12:52: 29 21 each and every one, but | tried to be as

12:52: 35 22 conprehensi ve as possible and certainly did not
12:52: 37 23 exclude anything that |I didn't (sic) find that
12:52: 39 24 was ger mane and rel evant.

12:52: 47 25 And then beyond that | wanted to know
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12: 52: 49 1 what are the outer limts of the -- of this
12:52: 52 2 whol e idea of a culture hero fighting a giant
12:52: 56 3 beaver who creates a giant dan? And | found
12:53: 01 4 that the outer Iimts go well beyond the
12:53: 04 5 Ani shi naabe. And that's how | started getting
12:53: 07 6 into the literature across the continent. And |
12:53:13 7 began finding stories |like this el sewhere.
12:53: 22 8 Q If |I could call up your extracted
12:53: 26 9 report, Exhibit 4501, and go to page 15 of the
12:53: 30 10 docunent? You have a picture there. Can you
12:53: 46 11 tell us what this is?
12:53: 51 12 A Yes. This is in nodern Nova
12:53: 55 13 Scotia and the M nas Channel is a portion of the
12:54: 01 14 Bay of Fundy. So, if you can inmagi ne, nost of
12:54: 10 15 the Bay of Fundy is actually to the lower |eft
12:54:13 16 of this image. This is another Google Earth
12:54: 22 17 I mge that | downl oaded and then applied ny own
12:54: 24 18 | abels on it, again to give you a geographi cal
12: 54: 27 19 sense of where the |ocation of these stories
12:54: 29 20 ar e.
12:54: 30 21 And what you have here is a passage
12:54: 38 22 bet ween the M nas Channel and what's called the
12:54: 40 23 M nas Basin. So the Mnas Channel that you see
12:54: 44 24 at the bottom which is part of the Bay of
12:54: 45 25 Fundy, if you continue that south you wll end
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12:54: 49 1 up in the Atlantic Ccean, but if you go through
12:54: 52 2 the M nas Passage into the M nas Basin you end
12:54: 57 3 up at a dead end; that's basically the end of
12:55: 00 4 t he wat er ways.

12:55: 08 5 And what happens, as nmany of you may
12:55: 10 6 know, is that the Bay of Fundy has the highest
12:55:12 7 tides in the world. And during high and | ow
12:55: 15 8 tides there is a nassive displacenent of water
12:55:19 9 t hat occurs between the M nas Channel and the
12:55: 22 10 M nas Basi n.

12:55: 26 11 There are such extraordi nary tidal
12:55: 30 12 surges that flowin the Mnas Passage that sone
12: 55: 34 13 have estimated that the anmount of water that
12:55: 36 14 goes through there is actually -- anmounts to the
12:55: 41 15 water that flows through nost of the rivers in
12:55: 44 16 the world. [It's just a massive anount of water
12:55: 54 17 that involves a rising and | owering of the water
12:56: 00 18 | evel in these channels on a daily basis.

12:56: 12 19 Now, the reason why | put this in here
12:56: 13 20 is there is a version of a M'knmagq nyth in which
12:56: 17 21 d ooskap, who is the M'kmaqg equi val ent of

12:56: 22 22 Nanabush, is battling with a giant beaver. And
12: 56: 26 23 there was a beaver dam where |I've indicated it
12:56: 31 24 nore or less in the vicinity of this M nas

12: 56: 36 25 Passage. And the remains of that beaver dam
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12:56: 45 1 according to the story, are what is now known as
12: 56: 46 2 Cape Split. And you'll notice Cape Split there
12:56: 51 3 Is a peninsula that juts out rather dramatically
12: 56: 55 4 into the Mnas Channel. And if you can inagi ne
12:56: 59 5 that having shifted as a consequence of a flow
12:57: 04 6 of water that went through the M nas Passage.
12:57:15 7 Now, this can be correlated, if you
12:57: 17 8 wi sh, wi th geol ogi cal evidence because it

12:57: 20 9 happens that there is evidence that there used
12:57: 22 10 to be an obstruction where you see that orange
12:57: 24 11 or brown line that |I've drawn between Partridge
12:57: 27 12 | sl and and Cape Bl om don. There is geol ogical
12:57: 38 13 evi dence that at one tinme there was an

12:57: 40 14 obstruction there, simlar to sand berns and
12:57: 48 15 ot her kinds of obstructions that you see

12:57: 51 16 el sewhere in the region of Atlantic Canada; and
12:57: 59 17 this was several thousand years ago. So it is
12:58: 10 18 tenpting to see the beaver story that the

12:58: 13 19 M ' kmaq have of a dambeing in that vicinity and
12:58: 21 20 correlating it with the geology. In fact at
12:58: 28 21 | east one scholar has tried to do that.

12:58:; 31 22 My point here is that there are

12:58: 37 23 numer ous pl aces throughout North America where
12:58: 40 24 t hese conditions prevail, that is you have got a
12:58: 42 25 narrow pl ace between two | arger bodies of water,
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12:58: 45 1 whet her it be Lake Superior and Lake Huron, or
12:58: 52 2 the M nas Channel and the M nas Basin, or nmany
12:58: 55 3 of the countless other places, you have these
12:58: 59 4 features of the environnment where you see a

12:59: 03 5 narrow ng and you al so see a | arge anount of
12:59: 05 6 wat er fl ow ng through these pl aces.

12:59: 13 7 Now, a euheneristic explanati on woul d
12:59: 15 8 be that the M'kmaqg story is an eyew tness or
12:59: 20 9 contai ns an eyew tness kernel of observation
12:59: 25 10 fromthe tinme when there was an actual barrier
12:59: 30 11 there in the ancient past.

12:59: 33 12 But an eti ol ogi cal explanation, which
12:59: 36 13 innmy viewis far nore plausible, is that if
12:59; 40 14 you're going to create a story about your

12:59: 44 15 dramatic environnent this is exactly where you
12:59: 48 16 woul d pl ace a beaver dam Because this -- what
12:59: 52 17 this is is precisely the geography of the pond
12:59: 58 18 and stream which is -- which was known to every
01: 00: 01 19 | ndi genous i ndi vi dual throughout history in

01: 00: 07 20 North America who lived, on a daily basis, with
01:00: 15 21 Castor canadensis, the nodern beaver.

01: 00: 25 22 If you are going to cone up with a

01: 00: 27 23 story these places is where you do it. And

01: 00: 30 24 i ndeed that's, in fact, what's happened over and
01:00: 32 25 over again and quite independently of one
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01: 00: 41 2 So to suggest that one has historicity
01: 00:50 3 and the other may not is sinply to be arbitrary
01: 00: 54 4 about the whol e thing.
01: 00: 55 5 And conversely, to suggest that these
01: 00: 57 6 are all eyew tness descriptions of actual dans
01: 01: 04 7 t housands of years ago is, in ny view, to --
01:01: 07 8 requires a stretch of credulity, that all of
01:01: 11 9 t hese i ndi vidual occasions where this occurs was
01:01: 15 10 all the result of thousands of years of
01:01: 19 11 I ntergenerational transm ssion of oral
01:01: 22 12 tradition.
01:01: 29 13 To me this whole thing is utterly
01:01:33 14 fascinating, which is why | spent a lot of tine
01:01: 35 15 onit. But, as | concluded, to omt an
01. 01: 47 16 etiol ogi cal explanation for this and only focus
01:01:52 17 on a euheneristic explanation | think is bad
01:01: 57 18 Sci ence.
01:01:58 19 Q On what basis did you --
01: 02: 04 20 THE COURT: Let ne just pause there.
01: 02: 05 21 Go ahead if you wish. It's 1:00 o' cl ock.
01: 02: 08 22 MR. BEGGS: No, now woul d be --
01:02:10 23 THE COURT: |If you are wr apping
01:02:11 24 sonet hi ng up, by all neans.

25
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01: 02: 15 1 BY MR BEGGS:

01 02: 16 2 Q Just a single question then. On
01.02:17 3 what basis do you conclude that this story would
01:02: 21 4 have arisen independently of the other ones

01:02: 24 5 you' ve | ocat ed?

01: 02: 26 6 A Wll, | can't rule out conpletely
01:02:31 7 the possibility of cultural diffusion, but this
01:02: 35 8 is pretty far renote in tinme and place in terns
01:02: 43 9 of the way these stories were constructed.

01:02: 48 10 This was a late 19th century story.

01: 03: 03 11 It's sinply not possible that the 17th century
01: 03: 06 12 story that | have anong the Ani shinaabe can be a
01:03:11 13 derivative of this one, unless we are mssing a
01:03: 20 14 simlar story fromthe 17th century in the

01:03: 22 15 M "' kmaq record.

01:03: 29 16 But we have pretty good

01:03:31 17 et hnohi storical records for the M'kmaq in the
01:03; 34 18 17th and 18th century and it doesn't occur there
01:03: 37 19 at all. So I'minclined to think that it arose
01:03:40 20 I ndependently, but | can't rule out cultural

01: 03: 43 21 di ffusion, for exanple, in the other direction,
01: 03: 46 22 fromthe Anishinaabe to the M'kmaqg. | just
01:03:51 23 can't rule that out.

01: 03: 52 24 But | think it's nore probably that
01:03:56 25 this was a matter of independent invention,
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01: 04: 00 1 particularly since | find stories about giant

01. 04: 07 2 beavers being used in stories about the origins
01: 04: 15 3 of natural features as far as the west coast.

01: 04:23 4 There's no way that you can connect those to the
01: 04: 25 5 Ani shi naabe.

01:04: 28 6 |"mjust giving you here an exanpl e,
01: 04: 30 7 because it is a dramatic one of Nova Scotia, but
01:04: 33 8 | could give you ones fromthe west as well.

01: 04: 37 9 Q Thank you.

01: 04: 37 10 MR BEGGS: | think, Your Honour, may
01:04:39 11 we now have the lunch recess?

01:04: 43 12 THE COURT: Yes. 2:15.

01:04: 45 13 -- RECESSED AT 1:04 PM  --

02:14: 49 14 -- RESUMED AT 2:18 PM  --

02:18: 16 15 MR. BEGGS: Thank you, Your Honour.
02:18:18 16 BY MR BEGGS:

02:18:21 17 Q Dr. von Gernet, we were talking
02: 18: 24 18 about the giant beaver and the Nadoway Barri er
02:18: 33 19 topic and | wanted to ask, would it have been

02: 18: 36 20 necessary for anyone to have actually seen the
02:18: 39 21 Nadoway Barrier in order to fornulate a story
02: 18: 42 22 about a giant damthere?

02:18: 47 23 A. No, it would not have been

02: 18: 49 24 necessary to actually eyew tness the energence
02: 18:55 25 or destruction of the barrier in order to
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02: 18: 57 1 formul ate a story about an obstruction in that
02:19: 03 2 vicinity.

02:19: 05 3 Q What do you base that concl usion
02:19: 06 4 on?

02:19: 15 5 A Vel |, because the nature of

02:19: 15 6 etiological narratives is such that you use

02:19: 20 7 clues in the environnment to reconstruct what
02:19: 28 8 m ght have been; and this happens all over the
02:19: 32 9 world. There are so many places in the Anmericas
02:19: 42 10 where this is denonstrably the case.

02:19:45 11 And there are also, of course, cases
02:19: 46 12 in the old world where stories about barriers
02:19:51 13 were invented. And we know that the barriers
02:19:58 14 that did exist at those |ocations could not have
02: 20: 02 15 been w tnessed by any hunman.

02: 20: 08 16 Q We'll just take a nonent. [|'m
02:20:10 17 trying to call up a picture. Do you recognize
02: 20: 35 18 this picture?

02: 20: 36 19 A Yes.

02: 20: 37 20 Q What is it a picture of?

02: 20: 39 21 A It's a picture that | included in
02: 20: 45 22 my original report, which is a NASA i nage of the
02:20: 51 23 Mediterranean and the Atlantic Ocean with the
02:21: 03 24 Strait of G braltar connecting the two.

02: 21: 06 25 So you have the Atlantic Ccean at the
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02: 21: 07 1 | oner | eft and the Mediterranean at the upper

02: 21: 07 2 right and you see the narrow straits between
02:21: 10 3 t hem

02:21: 11 4 And that's -- again, if you were

02:21: 18 5 famliar wth, say, beavers and dans you' d put a
02:21: 24 6 beaver dam ri ght where those narrows are because
02: 21: 27 7 that -- this is on a very large scale, what it
02:21: 32 8 woul d | ook |i ke as a pond and stream

02:21: 41 9 Now, in the case of the Mediterranean,
02:21: 42 10 of course, they didn't have beaver stories, but
02:21: 47 11 what they did have was stories of other culture
02:21:49 12 heroes. They didn't have Nanabush but they had
02:21: 53 13 ot hers.

02:21: 55 14 And Mediterranean peoples actually

02: 21: 57 15 cane up with their own stories about how t hat
02:22: 00 16 narrow openi ng energed. There was a -- the
02:22:11 17 Roman pl ayw i ght Seneca the Younger, for

02:22: 14 18 exanpl e, had a hero, whom we know as Hercul es;
02:22:21 19 and he purportedly smashed through a nountain to
02:22:25 20 create this water passage between those two big
02:22: 29 21 bodi es of water. There are also G eek

02:22: 32 22 hi storians that cane up with stories simlar to
02: 22: 35 23 t hat .

02:22: 37 24 And, of course, there are other

02: 22: 38 25 stories, even the -- | found stories even anong
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02:22: 43 1 Arab authors who had stories about Al exander the
02: 22: 46 2 Geat. It was said he reached the end of the

02: 22:52 3 Medi t erranean Ocean and he saw how peopl es (sic)
02: 22: 55 4 in both Africa and in what is now Spain, or

02:22: 58 5 Europe, were fighting agai nst one another and

02: 23: 00 6 he -- in order to separate them he, Al exander

02: 23: 04 7 the Great, was said to have snashed or opened or
02:23: 11 8 created a gap between the two continents.

02: 23: 16 9 So the reason | point to this kind of
02: 23: 20 10 story is because there's a good exanple of how
02:23: 27 11 anci ent peoples cane up with stories that are
02:23:29 12 etiological in nature. And in this instance we
02:23: 35 13 can say with certainty that it could not have

02: 23: 37 14 been based on an eyew t ness observati on because
02:23: 43 15 the tinme when the Mediterranean was separ at ed
02:23: 49 16 fromthe Atlantic Ocean occurred 5.33 mllion

02: 23. 54 17 years ago, which is |long before any hono sapi ens
02: 24: 05 18 coul d have seen this.

02: 24: 09 19 So the answer is, yes, you can --
02:24:13 20 peopl e can and do cone up wth stories about
02:24: 18 21 barriers across small channels that separate

02: 24: 26 22 | arger bodi es of water, because the human

02: 24: 30 23 I magi nation | eads us to do so in various parts
02: 24: 40 24 of the world.

02:24:41 25 The fact that we can docunent this in
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02: 24: 43 1 other parts of the world is a good indication
02: 24: 44 2 that it's part of the human capacity to inagine
02: 24: 49 3 this. So you do not need an eyew t ness

02: 24:53 4 observation of an actual barrier in order to

02: 24: 56 5 postul ate an existence for it.

02: 25: 04 6 Q Do you have any exanpl es of

02: 25: 05 7 peopl e maki ng such a guess with respect to the
02: 25: 08 8 Nadoway Barrier?

02:25: 11 9 A Well, there were many instances
02: 25: 16 10 that | found in the record of non-Indi genous

02: 25:20 11 peopl es who nmade that connection. For exanpl e,
02: 25: 24 12 Henry School craft who was a very interesting

02: 25: 31 13 character. He was appointed as the first Indian
02: 25: 38 14 Agent at Sault Ste. Marie by the Anericans, on
02: 25: 46 15 the Anmerican side; and he married into an

02: 25: 52 16 Ani shi naabe fam |y and he was there for decades.
02: 25: 57 17 And he tal ked a great deal about his
02: 25:59 18 experiences travelling through there. And he
02: 26: 03 19 specifically tal ked about the area between G os
02:26: 11 20 Cap and Nadoway Point, and he envi sioned that

02: 26: 18 21 area as being like the pillars of Hercules.

02: 26: 29 22 And the pillars of Hercules is

02: 26: 31 23 actually a reference to the Strait of G braltar,
02: 26 34 24 which | just nentioned. To this day the

02: 26: 46 25 Strait -- it's |arge geographical features on
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02: 26: 56 1 either side are referred to sonetines as the

02: 26: 58 2 "Pillars of Hercul es".

02: 27: 06 3 And for School craft that area between
02:27:09 4 Nadoway Point and G os Cap rem nded him of that;
02:27:13 5 he wasn't the first one, in fact his

02:27: 15 6 father-in-law had al so alluded to this.

02: 27: 24 7 In fact, there were quite a nunber of
02: 27: 25 8 Eur opeans who travelled through that area who
02:27: 27 9 commented on the dramatic features of the

02: 27 31 10 | andscape and who nade allusions to it being a
02: 27: 35 11 pl ace that was ripe for culture heroes who

02: 27: 40 12 had -- would be engaged with that environnent in
02: 27:51 13 t he past.

02: 27:52 14 And according to Schoolcraft -- in

02: 27. 54 15 fact what's interesting is he actually

02: 27: 57 16 postul ated the possibility of the two sides of
02:28: 01 17 t hat narrow channel between Nadoway Point and

02: 28: 07 18 Gros Cap as once having been together.

02:28:11 19 Now, Schoolcraft was not an eyew tness
02:28: 13 20 to the Hol ocene and he was a European, and none
02:28: 18 21 of his European ancestors woul d have been

02: 28: 22 22 eyewi tnesses to the early Hol ocene in that area;
02: 28: 24 23 and yet he had no probl em envisioning that at

02: 28: 27 24 sone point in tinme those two places had been

02: 28: 30 25 connected by sone kind of barrier and that sone
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02: 28: 32 1 ki nd of massive geol ogical event had forced them
02: 28: 40 2 apart in sonme way, as he understood it.

02: 28: 42 3 Q Woul d | ndi genous peopl e have been
02: 28 44 4 capabl e of making the sane concl usi ons?

02: 28: 46 5 A Well, absolutely. | nean, to

02: 28: 48 6 suggest otherwi se would be to deny themthe sane
02:28:51 7 kind of -- (a) the sane kind of enpirical

02: 28: 56 8 observations of the |ocal |andscape and, (b),

02: 28: 59 9 the ability to analyze -- to create anal ogi es
02:29: 04 10 bet ween what they experienced in the present and
02:29: 08 11 what they imagined in the past.

02:29:18 12 Their experience was basically beaver
02:29: 20 13 ponds on a small scale and the way that dans

02: 29: 31 14 were made at narrowi ngs of streanms in order to
02: 29: 37 15 I mpound waters on one side. And they knew the
02: 29: 42 16 consequences of a dam breaking; they had seen
02:29: 48 17 this thousands of tines in their lifetinme and
02:29:50 18 hundreds of thousands of times in their

02:29:53 19 coll ective experiences. They had al so seen the
02: 29: 56 20 behavi our of isthnmuses and sand banks and all

02: 30: 06 21 ki nds of natural features.

02: 30: 07 22 So these kinds of every-day

02: 30: 09 23 experiences in the |ocal | andscape inspire ideas
02: 30: 23 24 about what happened in the past. It is a form
02: 30: 25 25 of anal ytical reasoning. Wat you see on a
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02: 30: 29 1 smal |l scale in your daily life you imagi ne on a
02: 30: 32 2 much | arger scale in the past.

02: 30: 34 3 So the form ng and destruction of dans
02: 30: 38 4 that you see on a daily basis in your experience
02: 30: 45 5 Wi th beavers naturally beconmes a great way to

02: 30: 49 6 tell a story about |arger features of your

02: 30: 53 7 | andscape.

02: 30: 56 8 And because the features of your

02: 30: 58 9 | andscape are so large it requires an upscaling
02:31: 04 10 of both your culture heroes and their foes.
02:31:15 11 Hence, you have a Hercules in the Mediterranean
02:31:18 12 and you have a gi ant Nanabush and a gi ant beaver
02:31: 30 13 In the Geat Lakes.

02:31: 31 14 Q Now, in the 17 variants that

02: 31: 34 15 you' ve anal yzed of the Anishinaabe traditions do
02:31:40 16 you know how many of theminvolved a femal e

02: 31; 44 17 conpani on | eft near the dan?

02:31:51 18 A Not of fhand but | do recall

02:31:58 19 havi ng tal ked about that.

02:32: 27 20 Yes. So there's -- common to seven of
02:32:30 21 the variants was a reference to a dam

02: 32: 37 22 specifically at the Sault.

02: 32: 45 23 And in eight variants the culture

02: 32: 47 24 hero's wife -- or, sorry, the culture hero's

02: 32: 49 25 femal e conpanion was either a wfe, or a nother,
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02: 32: 54 1 or a grandnot her, depending on the version; and
02:33:01 2 she's left at or near the damto prevent the

02: 33: 04 3 beaver from escapi ng.

02: 33: 06 4 And then in six variants, it's her
02:33:10 5 I nconpetence that results in her severe injury
02:33:14 6 or death at the hands of Nanabush. So, for
02:33:19 7 exanple, in one story Nanabush sinply kills her
02: 33: 22 8 for letting the beaver escape; in another he

02: 33: 29 9 hits her very hard draw ng bl ood and the bl ood
02: 33: 33 10 ends up being the reason why there are red rocks
02: 33: 36 11 I n Lake Superior, which today are called Picture
02:33:40 12 Rocks and part of a U S. National Park.

02:33:50 13 So again, keep in mnd these are
02:33:51 14 etiological narratives so many of these things
02:33:54 15 are actually part of the story of why there are
02: 33:55 16 red rocks, for instance; or why there is a

02: 33:58 17 certain shaped kind of rock formation in another
02: 34:01 18 pl ace; or why there are rapids at the Sault; or
02: 34: 04 19 why -- you know, there is just innunerable

02: 34: 08 20 different origins for various features.

02:34:18 21 So when an incident occurs the

02: 34: 20 22 female -- the fenmal e who acconpani es Nanabush

02: 34: 24 23 of ten becones part of the |andscape as a

02: 34: 28 24 consequence of her actions, which were to

02: 34: 32 25 rel ease this giant beaver or not stop the
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02: 34: 37 1 creature.
02: 34:40 2 So when you have that kind of detail,
02: 34: 42 3 you' ve got all of these various details
02: 34: 47 4 I nvol ving femal e conpani on and very specific it
02: 34:55 5 rai ses the probability that the stories are
02: 35: 00 6 connected to one another; they are unlikely to
02: 35: 03 7 have had i ndependent ori gins.
02: 35: 06 8 Earlier we tal ked about how t he
02: 35: 08 9 M ' kmaq version probably has an i ndependent
02:35:10 10 origin fromthese ones, but sone of these
02:35: 14 11 variants that | | ooked at anong the Ani shi naabe
02: 35: 16 12 seened to be connected to one anot her.
02: 35: 18 13 Now, ot her Ani shi naabe versions of
02: 35: 21 14 Nanabush and the gi ant beaver are not -- do not
02:35: 24 15 seemto be connected. For exanple, there's a
02: 35: 27 16 story told in the Thunder Bay regi on which |
02: 35: 33 17 don't believe is connected to the one that's
02: 35: 36 18 told nore towards the Otawa Ri ver because it
02: 35: 42 19 doesn't contain a confluence of these sane types
02: 35: 44 20 of details.
02: 35: 45 21 So these are the kinds of conparisons
02: 35: 53 22 that one needs to make if one is to derive any
02: 35: 57 23 nmeaning fromdetails of these stories.
02: 36: 07 24 Q Now, did you -- in preparation
02: 36: 09 25 for your testinony did you review the evidence
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02: 36: 11 1 gi ven by Lenore Keeshig, the transcript of that
02: 36: 15 2 evi dence?

02: 36: 24 3 A. Well, in preparation for ny

02: 36: 26 4 original report |I only had Keeshig's earlier

02: 36: 31 5 report and the wll-say.

02: 36: 32 6 Since that tinme, and since | conpleted
02: 36 34 7 nmy research, |'ve been given a transcript of her
02: 36: 43 8 Viva voce testinony in these proceedings and |
02: 36: 48 9 have read them yes.

02: 36: 49 10 Q Do you recall her in that

02: 36: 50 11 testinony referring to a netaphor of people

02: 36: 53 12 gat hered around a canpfire?

02: 36: 56 13 A Yes, | do.

02: 36: 57 14 Q And how di d you understand that
02: 36: 58 15 nmet aphor ?

02:37:00 16 A Vell, as | recall this was in

02: 37: 03 17 response to a question about, well, what do you
02: 37: 05 18 make -- or what do the Anishinaabe nake of
02:37:10 19 variations in stories? And | think she conjured
02:37:15 20 up the image of a canpfire in which various

02: 37: 26 21 participants are encircled.

02:37: 31 22 And t he netaphor that he used is that
02:37:33 23 sonebody on one side of a canpfire will see an
02: 37: 36 24 event in one way, or see the canpfire in one

02: 37: 38 25 i ght and sonebody on the opposite side wll see
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02:37:41 1 it inadifferent |ight, and sonebody sitting in
02: 37: 43 2 the back row of a circle may see it in yet a

02: 37: 47 3 different |ight.

02: 37: 48 4 And that's basically the notion of a
02:37:51 5 per spectival understandi ng of the sane event.
02:37: 59 6 It's sort of |ike the Rashonon effect. Sonme of
02: 38: 05 7 you may recall the Japanese novi e Rashonon in

02: 38: 12 8 which there was a nurder and the story is told
02: 38: 15 9 fromvarious different perspectives; each one

02: 38: 17 10 has a totally different understandi ng of what

02: 38: 19 11 happened because they saw it fromdifferent
02:38:21 12 angles. So it's that sanme sort of thing.

02: 38: 26 13 My understandi ng of her testinony is
02: 38: 28 14 that various storytellers will -- or the

02: 38: 33 15 energence of disparate types of stories are the
02: 38:41 16 consequence of different eyew tnesses seeing the
02: 38: 44 17 sane thing fromdifferent perspectives.

02: 38: 46 18 Q Wul d that apply here of

02: 38: 48 19 di fferent eyew tnesses having seen the sane
02:38:50 20 event ?

02: 38: 50 21 A Vel |, no, because we're not

02: 38: 53 22 tal king about different -- well, it's difficult
02: 39: 02 23 to suggest that the sanme event would have led to
02: 39: 08 24 all of these different dissimlarities.

02:39: 13 25 For exanpl e, many of these individuals
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02:39: 15 1 referred to a damat the Sault and then a few of
02:39:19 2 themrefer to a damat Nadoway, which is 28

02: 39: 23 3 kil onmetres away. Those are two entirely

02: 39: 28 4 di fferent places; although, mnd you, over tine
02:39:31 5 t hese things can change, and that's ny whole

02: 39: 35 6 poi nt .

02: 39: 36 7 It's not so much -- the differences

02: 39: 38 8 between the stories are not attributable to

02: 39: 44 9 differences in original eyew tnesses w tnessing
02: 39: 47 10 the sane event, what they are attributable to

02: 39: 52 11 are different storytellers telling stories in
02: 39:58 12 different ways. One nust al ways be cogni zant of
02:40: 01 13 this salient fact, and |I' m astoni shed that

02: 40: 05 14 peopl e forget this.

02: 40: 09 15 Every oral tradition is a product of
02: 40: 14 16 the present in which it is told and, as such, it
02: 40: 21 17 IS subject to the intervention of the

02: 40: 24 18 storyteller who tells the story in that present.
02: 40: 34 19 To claimthat it contains historical information
02: 40: 37 20 or eyew tness information about the past is

02: 40: 40 21 sonet hing that needs to be denonstrated not

02: 40: 42 22 assuned, because the story itself is a product
02: 40: 45 23 of the present in which it's told.

02: 40: 51 24 And, as we discussed earlier,

02: 40: 53 25 different storytellers will tell stories in
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02: 40: 56 1 different ways and that is why you have changes
02: 40: 57 2 in detail. And sonmetines it's Nanabush's

02:41: 00 3 not her, sonetines it's his wfe, sonetines it's
02:41: 06 4 hi s grandnot her, sonetinmes there's a dam at one
02:41:08 5 pl ace, sonetines it's at another.

02:41: 11 6 The groups that told the story who
02:41:12 7 live around Sault Ste. Marie obviously |ocalized
02:41: 15 8 it in their | ocal geography; groups that told a
02:41: 19 9 simlar story along -- in the Gtawa Vall ey
02:41: 21 10 wat er shed had dans in the Qtawa Vall ey

02: 41: 23 11 wat er shed; and groups that told it at the

02:41:29 12 western end of Lake M chigan had dans at the
02:41:33 13 western edge of Lake M chi gan.

02:41:35 14 So depends where the storyteller is,
02:41: 37 15 where they tell the story, the context of when
02:41:39 16 they are telling it. These variations have
02:41: 43 17 nothing to do wth variations in perspective at
02:41: 46 18 the tinme of the eyew tness accounts, if they
02:41: 48 19 were, in fact, eyew tness accounts.

02: 41: 59 20 Q And of the variations around
02:42: 01 21 Sault Ste. Marie what is the earliest recorded
02:42:04 22 vari ation that you found?

02: 42: 07 23 A Wll, the earliest one that |

02: 42: 36 24 found is in a 1669 record of the Jesuit Allouez,
02: 42: 40 25 and that particular story is quite clearly an
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02:42:51 1 etiol ogical narrative.

02: 42: 55 2 It tries to account for various

02:43:01 3 features of the | andscape, nost notably the

02: 43:04 4 rapids at the Sault. And it's -- it actually
02:43:09 5 pi npoi nts the | ocations of these -- of two
02:43:12 6 di fferent beaver dans, not one but two, with
02:43:16 7 surprising specificity.

02:43: 23 8 Nei t her one is positioned where

02: 43: 25 9 scientists presune the Nadoway Barrier is;
02:43:28 10 rather one damis |ocated, as | said, 28

02:43:31 11 kil ometres downstreamat the Sault and the
02:43:34 12 second one is another 16 kil onetres further

02: 43: 36 13 downstream at another narrowing in the vicinity
02:43: 43 14 of Garden River, which is where there is an

02: 43: 49 15 Ani shi naabe First Nation |iving today.

02: 43:57 16 So our earliest variant actually has
02: 44: 00 17 two different dans and they are not at the

02: 44: 03 18 | ocati on where the Nadoway Barrier is thought to
02:44: 10 19 have exi st ed.

02:44:18 20 Q |'"d like to now turn to one of

02: 44: 20 21 the other oral traditions which you have

02: 44: 22 22 analyzed. |[If | could turn to the one which has
02:44: 24 23 been cal | ed "Nanabush Gieves"? You're famliar
02: 44: 38 24 Wi th what this oral tradition was, is that

02: 44: 40 25 correct?
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02: 44: 41 1 A Yes. So this particular oné?wegwg
02: 44: 48 2 this is the kind of story that is actually nore
02: 44:58 3 of a snippet, or a fragnent rather than a story.
02:45:01 4 The story of Nanabush and the giant beaver,

02: 45: 04 5 aside frombeing longer, is also clearly an

02: 45: 07 6 etiological tale, whereas this one is a sni ppet
02: 45:13 7 from sonet hi ng and we have no idea what the | ong
02:45:15 8 version | ooks I|iKke.

02: 45: 16 9 |' ve been unable to | ocate any ot her
02: 45: 21 10 simlar snippets and stories el sewhere so it's
02: 45: 29 11 ki nd of sonething that is on its own.

02: 45: 32 12 So the only thing I had to go on was
02: 45 34 13 the version that was reported by Lenore Keeshig,
02: 45: 43 14 so | looked at it in sonme detail.

02: 45: 56 15 Q You said you weren't able to find
02:45: 58 16 It. You did search for other --

02: 46: 00 17 A Absol utely. | searched for

02: 46: 01 18 variants of all of the different stories that

02: 46: 04 19 have been used in the deep-tine oral traditions
02: 46: 13 20 claim W had that table earlier that you

02: 46: 15 21 showed of the various -- of the various aspects
02: 46: 19 22 of that claimso | |ooked for variants of all of
02: 46: 24 23 t hem

02: 46: 24 24 And, of course, when it conmes to the
02: 46: 31 25 floods and that sort of thing | nust confess
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02: 46: 33 1 that I didn't |ook at every single one, because
02: 46: 35 2 It happens that flood stories are ubiquitous

02: 46: 36 3 anong al |l I ndi genous peopl es throughout the new
02: 46: 46 4 worl d; and it would have required thousands of
02: 46: 54 5 pages to sumari ze those because they are in

02: 46: 58 6 every single culture that I know of in

02:47:00 7 | ndi genous North Anerica, aside from perhaps the
02:47:04 8 | nuit, have flood stories of some sort. As |

02: 4708 9 said, they're ubiquitous so | didn't bother to
02:47:12 10 go through all of those.

02:47:13 11 But for all of the other stories |

02: 47: 16 12 tried to find variants of all of themthat I
02:47:18 13 could find. So I did search for sonething that
02: 47: 25 14 | ooked li ke the variant that Ms. Keeshig was

02: 47: 28 15 told as a child, or she was told by |I think it
02:47:39 16 was Rose Nadjiwon, an Elder, who told her this
02: 47: 45 17 story about the salty tears.

02:48: 00 18 Q And what was your

02: 48: 00 19 understanding -- instead can we call up the

02: 48: 03 20 transcript of the evidence of Lenore Keeshi g,

02: 48: 05 21 the final transcript? |It's day 28, July 16,
02:48: 14 22 2019. And it would be page 2809.

02: 48: 35 23 You based your research on -- not on
02: 48: 37 24 the testinony but on the witten materials you
02: 48: 40 25 recei ved before you said, is that correct?
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02: 48: 42 1 A Yes. Yes.

02: 48: 47 2 The story was only available to ne in
02:48:50 3 the formof the transcript in her original

02: 48:58 4 report, which was |ater renoved fromthese

02:49: 05 5 proceedi ngs but which had been intended to be

02: 49: 08 6 her testinony.

02:49: 09 7 Q Can we scroll down this page a
02:49:11 8 bit? So there's a question at |line 18 alluding
02: 49: 22 9 to the story about the Bay turning salty and

02: 49: 25 10 how -- and can you tell us first how you heard
02: 49: 28 11 about that story?

02: 49: 34 12 We can scroll down and if you can take
02: 49: 36 13 a look at this material and let us know if you
02: 49: 38 14 want us to scroll up.

02:49: 44 15 A You can scroll up. This is nore
02:50: 06 16 or less consistent, if not verbatim wth what |
02:50:10 17 knew from her witten testinony in her report.
02:50: 14 18 Q And does it convey the sane --
02:50: 16 19 does it convey the sense of what Rose Nadjiwon
02: 50: 22 20 viewed the historicity of her story as?

02: 50: 26 21 A Yeah. | nmean, this is what

02: 50: 27 22 I npressed ne the first tinme around, is that the
02:50: 33 23 El der from which she obtained this story or

02: 50: 37 24 sni ppet did not believe these stories to be true
02:50: 44 25 but rather that they were sinply neant to keep
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02:50:50 1 chil dren qui et and nake them | augh. In other
02:50: 54 2 words, this was a work of fiction that was used
02:50: 58 3 for entertai nnment purposes.

02:51: 01 4 Q And did that factor into your
02:51: 03 5 analysis at all?

02:51: 04 6 A Well it does because it's not
02:51:12 7 just what an Elder -- it's not the -- it's not
02:51:15 8 just the content of what an El der gives as a
02:51:18 9 story, it's also the context in which she gives
02:51: 22 10 it and the neaning that she gives to it. These
02:51: 24 11 are all part of the w der context in which the
02:51:28 12 story is told.

02:51:31 13 So -- and parenthetically it's not at
02:51:35 14 all unusual to find Nanabush stories which were
02:51: 39 15 created specifically for entertai nnment purposes;
02:51:41 16 that's not unusual at all. | found many

02:51: 46 17 different places in the Anishinaabe literature
02:51: 49 18 wher e Nanabush stories are told for no other
02:51:56 19 pur pose than for entertainnment. And they

02:51:59 20 contain, for exanple -- and we have no idea, in
02:52:03 21 sone cases, how ol d sone of these are, although
02:52: 12 22 there are allusions to the fact that they can be
02:52: 14 23 made up at any tine.

02:52: 15 24 So, for exanple, we have stories about
02:52: 16 25 Nanabush pl ayi ng baseball; we have stories about
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02:52:20 1 Nanabush | oani ng noney from his bank account to
02:52:29 2 a poor individual.

02:52:31 3 So Nanabush stories can be nmade up at
02:52: 35 4 any tinme for entertai nnment or for whatever other
02:52: 37 5 purposes. This is not -- we don't need

02: 52: 40 6 necessarily to think of these in a -- in the
02:52; 44 7 context of historicity to begin with. And so
02:52: 46 8 this is not inconsistent with that.

02:52: 53 9 And | can under stand why Nanabush

02:52: 57 10 figures promnently in the repertoire of

02:53: 00 11 Ani shi naabe literature because it's -- because
02:53: 07 12 t hose kinds of stories, if not the stories

02:53: 10 13 t hensel ves, but those kinds of stories have been
02:53: 13 14 around for centuries.

02:53: 15 15 Q |f we can scroll down to the next
02:53:16 16 page of the transcript of Lenore Keeshig? It
02:53:19 17 woul d be page 2811. And so at line 3 we have a
02:53:31 18 gquestion from counsel :

02:53:33 19 "QUESTION:  And what is your response
02:53: 33 20 to Rose having said these stories were
02:53: 33 21 just told to make them | augh or keep
02:53: 33 22 t hem qui et ?"

02:53: 33 23 And the answer is:

02:53: 33 24 “"ANSWER. Well, ny father said a

02: 53: 33 25 simlar thing one tine. | was with
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himand with Dr. Blasco and ny dad

said | didn't believe the stories.
And Dr. Blasco just kind of went...he
was ki nd of shocked. And then Rose
said the sane -- basically the sane

t hi ng.

And then | realized that the
residential school and the m ssion
school teachings were that our
stories -- well, let's put it this
way. And | was told the sane thing
when | went the school, that we were a
primtive culture, that our stories
were fignents of a primtive
I magi nati on and we had no
civilization.

So when | realized then that our
El ders kept on to those stories
t hi nking that they were quaint little
| egends, and didn't really understand,
you know, the treasures that they held
for us.”

Do you have any conment on the
suggestion that stories may have historicity,

even if the tellers didn't realize it?
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025443 1 A Vell, you have to think of the
02: 54: 45 2 prof ound inplications of this. |If at any point
02: 54:52 3 intime in the history of the storytelling a

02: 54: 56 4 raconteur believes that the story that he or she
02: 54: 59 5 is telling is no nore than fiction, what are the
02: 55: 03 6 chances of it being handed down for the purposes
02:55:10 7 of retaining historicity?

02:55: 16 8 As | said earlier, these stories could
02:55: 18 9 be changed at any tinme by anyone because their
02: 55: 23 10 function -- because it depended on their

02: 55: 29 11 function, it depended -- it didn't depend on

02: 55: 32 12 their content.

02: 55 34 13 And it strikes ne as a little peculiar
02: 55: 41 14 that a nodern observer can suggest that an El der
02: 55: 51 15 I's mstaken about the historicity of a story

02: 55: 57 16 that they are telling for a particul ar purpose.
02: 56: 06 17 You have to think of the inplications
02:56:12 18 of that. Let's say this happened over and over
02:56: 15 19 agai n over the course of several centuries,

02: 56: 19 20 because the residential school systemis one

02: 56: 22 21 t hi ng but Ani shi naabe peopl e have been exposed
02: 56: 25 22 t o non- Ani shi naabe views of the world for

02: 56: 29 23 centuries, long before the residential school

02: 56: 36 24 system In the 19th century nost of the

02: 56: 38 25 Ani shi naabe historians were actually Methodi sts.
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Soit's a--1 nean, toneit's -- It

actually has an alarmng inplication to -- it
shoul d have an alarm ng inplication for anyone
who nmakes the claimthat these stories have
historicity to suggest that sonehow the
historicity is hidden in the stories.
The very fact that they' re not
recogni zed as historical is in and of itself
evi dence against treating themas if they were
sone kind of canon that is handed down from
generation to generation as containers of
hi storical facts.
Q | would like to take you to
anot her part of this transcript, and | know you
didn't have it in your original research. If we
can go to page 2827? Here we're referring to a
docunent which was a 2006 interview wth Lenore
Keeshig. And if we can scroll down?
So there is a question at |ine 16:
"QUESTION:. So did she say
specifically that -- that or did she
link that specifically to the waters
her e?"
And Lenore Keeshi g answers:

"ANSVWER: She said the water in the
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bay area was salty or turned salty.”

And if | could call up Exhibit 4115.

THE COURT: Just before you do that |
think the witness well knows this, but it's:

"She said that the water in the
bay was salty or turned salty."

BY MR BEGGS:

Q Yes, sorry. |If we can call up
Exhibit 4115? |If we could go to -- this was the
i nterview that was being discussed at that
point. If we could go to page 8, | believe, at
the very bottonf? So we have the interviewer
Edwar d Koeni g sayi ng:

"I see. So ... did she say
specifically then that !

Oh, | guess that was a direct quote
fromthe previous page even though it didn't
appear to be a direct quote.

“... or did she link that
specifically to the waters here?"
| f we can scroll to the answer? She

said -- so Lenore Keeshi g answer ed:

"No, | did."

And Edward Koeni g sai d:

“"You did. Ckay. So it's
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03:00: 08 1 possi bl e that the story sonehow |i nks
03:00: 08 2 to salt water in other |ocations, but
03:00: 08 3 it's al so possible that it ... "

03: 00: 25 4 And Lenore Keeshi g answered:

03: 00: 25 5 "Well, | guess the assunption

03: 00: 25 6 here is that, you know, as

03: 00: 25 7 Ani shi naabe- speaki ng peopl e we have
03:00: 25 8 al ways |ived around the G eat Lakes.
03:00: 25 9 | guess that's what the assunption is,
03: 00: 26 10 or that's ny assunption.”

03:00: 28 11 So were you aware when you did your
03:00: 30 12 research that it was Lenore Keeshig that gave
03: 00: 32 13 the location of the -- of where the salty tears
03: 00: 38 14 occurred?

03: 00: 40 15 A Vell, all | had at the tine was a
03: 00: 49 16 guote which read -- which was four sentences
03:00: 53 17 long and it was basically:

03: 00: 54 18 "“Nanabush's favourite nephew
03:00: 58 19 di es. Nanabush | oves his nephew very
03: 01: 02 20 much and he cries a lot. \Wen he
03:01: 03 21 cries, his tears fall |ike rocks and
03:01: 08 22 boul ders. He cries so nuch that the
03:01: 09 23 water in the bay turns salty.”

03:01: 13 24 Period, that's it. That's the

03:01: 13 25 snippet. So the Bay, of course, is not
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03:01:18 1 specified, you know. | nean, one assunptigﬁw#§$)
03:01: 22 2 be that it's Georgian Bay, but it's just not
03:01:29 3 specified in the actual wording of the story
03:01: 31 4 itself as it was originally witten.

03:01: 39 5 In ny viewit's -- | have a whole

03:01: 43 6 section in ny original report about mgration so
03:01: 46 7 that's one thing, of course. | nean, you cannot
03:01: 49 8 assune that any of these stories are about the
03:01: 52 9 | ocal region given evidence of magration by the
03:01: 57 10 Ani shi naabe t hensel ves.

03:02: 04 11 But to ne that's al nost beside the

03: 02: 06 12 point. The geographic |location is perhaps -- or
03:02:11 13 | ack thereof in terns of specificity is perhaps
03:02; 14 14 the I east of the problens that this story has as
03:02: 18 15 an exanple of historicity.

03:02: 22 16 Q kay. And are you aware of any
03:02: 39 17 recorded history of the saltiness or

03:02: 44 18 bracki shness of the G eat Lakes?

03:02: 47 19 A. Well, it immediately called to ny
03:02: 51 20 m nd sonething that | had encountered decades

03: 02: 57 21 ago in ny research on the Al gonquin, who

03:03: 07 22 Chanpl ain net back in 1603, | believe, when he
03:03: 10 23 first arrived in the St. Law ence.

03:03: 12 24 And he was interview ng the Al gonquin
03:03:16 25 about what mght lie further beyond the Lachine
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03:03:18 1 Rapi ds; because nost French had to stop at

03:03: 22 2 Lachi ne because they could not get any further.
03:03: 25 3 And so he interviewed these Al gonqui n.
03: 03: 28 4 And when |'mtal ki ng about Al gonquin |I'mtalking
03:03: 28 5 about the Anishinaabe people who lived in the
03:03: 30 6 O tawa drai nage system who are today known as
03:03: 34 7 t he Al gonqui n Nati on.

03:03: 37 8 And they were, of course, travelers in
03:03: 42 9 the Great Lakes region, just |ike nmany other

03: 03: 46 10 | ndi genous people. And they reported to

03:03: 56 11 Chanplain that the waters of what is now known
03:03:59 12 as Lake Ontario started off bei ng sonewhat fresh
03: 04: 04 13 but it got increasingly brackish and finally
03:04: 07 14 quite salty the further you got west.

03:04: 10 15 So it strikes ne that this, if

03:04:13 16 accurate, this kind of assessnment by an

03:04: 16 17 | ndi genous person or informant of the salinity
03: 04: 22 18 of a fresh-water great |lake in 1603, not in the
03: 04: 32 19 early Hol ocene but in 1603, raises the whole

03: 04: 36 20 probl em of the subjectivity of the human pall et
03: 04: 42 21 to what it regards as brackish or salty and what
03: 04: 45 22 isn't.

03:04: 46 23 | mean, | drink Lake Ontario water
03:04: 48 24 every day and it doesn't seemsalty to ne but
03:04: 51 25 perhaps it did to sonebody el se at sone point.
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03:05: 03 1 So all of thisis -- at the end of the
03: 05: 04 2 day this is a real stretch to claimthat this is
03: 05: 07 3 sonehow | i nked to an eyew tness observation by a
03:05: 13 4 human who |ived over 8,000 years ago,

03: 05: 23 5 particularly when we're tal king about a sni ppet
03: 05: 27 6 of four sentences fromwhat nmay be a | arger

03: 05: 31 7 story, in a story that the Elder who told it

03: 05: 41 8 understands to be as fiction. It's sinply not
03:05:51 9 very strong evidence, to put it mldly.

03: 06: 05 10 Q |"d like to turn nowto the oral
03: 06: 07 11 tradition of floods. Now, | understand from

03: 06: 14 12 what you said earlier that it wasn't the | ack of
03: 06: 16 13 stories that was a problemat this tine but too
03: 06: 26 14 many stories, is that correct?

03: 06: 27 15 A Yeah. | nean, don't get ne

03: 06: 29 16 started on floods, you can go on forever.

03: 06: 34 17 The flood story, which is actually

03: 06: 41 18 nore specific than sinply a flood, but first of
03: 06: 43 19 all just to back-track a bit, flood stories are
03: 06: 49 20 found all over the world. Sone of the nore

03: 06: 53 21 fanous ones are, of course, the epic of

03: 06: 54 22 G | ganesh and the entire region of the

03: 06: 58 23 Ti gri s—Euphrates River basin is a constant

03:07: 05 24 source of flood stories. And there is, of

03:07: 07 25 course, the Biblical Noachian flood. These are
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03:07: 12 1 all stories that humans have told for thousands
03:07:16 2 of years.

03:07:18 3 And in North Anerica not surprisingly,
03:07: 22 4 as | said earlier, virtually ever |ndigenous
03:07: 26 5 culture has sone kind of a flood story.

03:07: 29 6 And -- but it's not always just

03:07: 33 7 general flood stories, they can be surprisingly
03:07: 38 8 specific. And one of the nost specific,

03:07:40 9 i nterestingly enough, involves the world being
03:07: 48 10 flooded inits entirety, what was the known
03:07: 51 11 wor | d; and al ong cones a culture hero who is
03:07:59 12 floating on sone kind of a raft or a --

03:08: 03 13 sonetines it's a log sonetines it's sone ot her
03: 08: 06 14 kind of structure that floats; and he's

03:08: 11 15 acconpani ed by various creatures who are each
03:08: 22 16 instructed to dive into the depths of the

03:08: 25 17 wat ers; and sone aninmals try; they conme back
03:08: 31 18 ei ther dead or you never see them again; others
03:08: 35 19 are partially successful but not quite.

03:08: 39 20 And finally there is one creature that
03:08: 42 21 manages to go down, dive down, retrieve sone

03: 08: 45 22 earth, bring it back up, place it on top of this
03:08: 48 23 floating structure and that becones the basis of
03:08: 51 24 the world as we know it, or Turtle Island as
03:09: 00 25 it's known by not only Ani shi naabe peopl e but
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03:09: 03 1 al so Iroquoi ans, who actually may have cone up
03:09: 06 2 with that to begin wth.
03:09:11 3 That story and the variety of
03:09: 16 4 variations it's so common that fol klorists and
03:09: 20 5 ant hr opol ogi sts have witten books about why
03:09: 24 6 that may be.
03:09: 30 7 So, not surprisingly, the Anishinaabe
03:09: 32 8 have a story about Nanabush, who is on one of
03: 09: 36 9 these floating structures and he has a nunber of
03: 09: 42 10 animals that -- on the structure with him And
03:09: 48 11 al nrost always but -- not always but usually it's
03:09: 55 12 the nmuskrat that ends up being the successful
03:09:59 13 one who brings up that bit of earth to start the
03: 10: 04 14 world as we know it.
03:10: 09 15 The beaver tries but is unsuccessful.
03:10:12 16 In one case it's reversed but the vast mgjority
03:10: 15 17 of the stories that |'ve studied it's usually
03:10:18 18 the nmuskrat, pretty consistently the nuskrat.
03:10: 21 19 And | have to say that that consistency is in
03:10: 24 20 and of itself astoni shing because it shows you
03:10: 28 21 that there are sonme elenents of traditions which
03: 10: 30 22 do persist for centuries and are found across a
03: 10: 40 23 wi de regi on.
03:10: 44 24 So even though, notw thstandi ng the
03:10: 44 25 comments | nade earlier about the way stories
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03: 10: 48 1 are changed by various storytellers, there are
03: 10: 52 2 sone elenents to stories, and | think the diving
03: 10: 56 3 muskrat is one of those wonderful exanples, of
03:10:59 4 where a story -- where a particular portion of a
03:11: 04 5 story has survived for centuries. That sane
03:11: 09 6 species with few vari ati ons has renai ned

03:11:18 7 unchanged.

03:11: 19 8 So the bottomline is, is that we've
03:11: 22 9 got a lot of these flood stories. And the

03:11: 29 10 conclusion that | canme to at the end is that in
03:11: 32 11 light of the ubiquity of these flood stories it
03:11: 36 12 woul d be a fool's errand to try and connect any
03:11: 39 13 of these flood stories to specific geol ogical
03:11; 44 14 events or epochs or tine periods.

03:11: 57 15 The fact is, is that floods have
03:11:58 16 pl agued t he human species, and whether you're
03:12: 02 17 | ndi genous or non-Indigenous, for mllenniait's
03:12: 05 18 not surprising that stories of floods are

03:12: 08 19 ubi qui t ous as a consequence.

03:12: 10 20 They don't only occur between 8, 000
03:12:13 21 and 11, 000 years ago. Floods occurred at many
03:12: 17 22 different tinmes and |ocalized, small-scale
03:12:23 23 floods can lead to flood stories as easily as
03:12: 27 24 | arger-scal e fl oods.

03:12: 37 25 Q In one of the stories that you' ve
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exam ned did you exam ne the views of Basil
Johnst on?

A. Basi | Johnston, yes.

Q And who is Basil Johnston?

A Basi| Johnston I think was from
Chi ppewas of Nawash, and he becane a -- he's
Ani shi naabe. And he -- it's the |ate Basil
Johnst on.

He was a prom nent Ani shi naabe
storyteller, an intell ectual and nuseum curator,
et hnol ogist. He worked at the Royal Ontario
Museum as one of their ethnologists and he wote
many books about Ani shi naabe people. He's a
prom nent nane in the Anishinaabe literature.

Q And did he record his views on
the flood story?

A He did, and | want to make sure |
don't msquote him There is one Anishi naabe
schol ar who deens him

“"One of our greatest ancestral
intellectuals and elders."

And he expressed, that is Basil
Johnston expressed the view, "As a fact [...]",
and |' m quoti ng:

"As a factual account of the
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03: 14: 27 1 origin of the world and of being, the
03:14: 29 2 story has no nore basis than the
03:14: 32 3 Bi blical story of creation and the

03: 14: 34 4 fl ood".

03:14: 47 5 And he's tal king here of the

03: 14: 49 6 Ani shi naabe flood story that | was just

03:14:51 7 referring to. So this is, you know, the view of
03: 15: 02 8 a prom nent Ani shinaabe intellectual who did not
03:15:12 9 seemto regard the flood story as being -- as
03:15: 16 10 having historicity, at least that's what it

03:15: 23 11 seens to inply.

03:15: 25 12 Q And just for the record --

03: 15: 27 13 perhaps that's not necessary.

03: 15: 42 14 | guess I'll nove on to another oral
03: 15: 46 15 tradition. This would be the oral tradition

03: 16: 00 16 concerning a tunnel. Are you famliar with that
03: 16: 07 17 oral tradition in this litigation?

03: 16: 08 18 A Yes.

03: 16: 08 19 Q Coul d you basically outline what
03:16:10 20 the tradition concerns?

03:16: 14 21 A Well, this is a story that,

03: 16: 17 22 again, is one of these stories that | could not
03:16: 20 23 find other variations of because it seens to be
03: 16: 23 24 uni que to Lenore Keeshig's world, in that it was
03:16: 34 25 her father who heard it froma relative, as |
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03:16: 38 1 understand it.

03:16: 41 2 And it's a story about a man who |ived
03:16: 43 3 on the Bruce Peninsula and sonehow cli nbed down
03: 16: 52 4 a tunnel, presumably fromthe vicinity of

03: 16: 57 5 Tobernory, and was curious about where this

03:17: 02 6 tunnel ends. So he wal ks through the tunnel for
03:17: 05 7 quite a distance and eventually he neets

03:17: 09 8 sonebody comng fromthe other side, that is
03:17:12 9 fromthe Manitoulin side, because apparently
03:17:15 10 this tunnel connected Tobernory with Manitoulin
03:17:19 11 | sl and.

03:17: 20 12 And sonmewhere in between these nen
03:17: 22 13 exchanged gifts and then they returned to their
03:17: 26 14 respective honmes with know edge that there was
03:17: 29 15 this tunnel connecting Tobernmory with

03:17: 34 16 Mani t oul i n.

03:17:35 17 So that's in essence -- | don't recall
03:17:39 18 iIf that's exactly the way it was reiterated in
03:17: 43 19 her oral testinony but that's how it was

03:17: 45 20 originally expressed in her report.

03:17: 55 21 Q And did you read Dr. MCarthy's
03:18: 00 22 report? You did read Dr. McCarthy's report. Do
03:18: 02 23 you recall the portion dealing with the |and

03: 18: 05 24 bri dge?

03:18: 05 25 A. Yes. |In her report there were
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03:18: 07 1 nunmer ous al l usions or references to pop-ups,
03:18: 09 2 which is a geological term and also a | and
03:18:17 3 bri dge which she nentioned at | east nine tines.
03:18: 24 4 Q If we can call up Dr. MCarthy's
03: 18: 26 5 report, Exhibit 39867 If we can go to page 20
03:18: 54 6 there is a map. Can you see that map okay?
03:19: 02 7 A Yes, | can.

03:19:04 8 Q Can you expl ai n what your

03:19: 05 9 understanding of this map is?

03:19: 06 10 A Well, this is during the early
03:19:09 11 Hol ocene and you have basically water |evels
03:19:12 12 whi ch are different back then, as they are now,
03:19: 14 13 with the result that you' ve got two separate
03:19:19 14 bodi es of water where we now know Lake Huron is.
03:19: 22 15 You have Lake Hough, which occupies a
03:19: 29 16 portion of what we would now call Georgian Bay,
03:19: 32 17 and then you have a separate body of water of
03:19: 36 18 whi ch geol ogists refer to Lake Stanl ey, which
03:19:41 19 occupies a portion of -- the northern portion of
03:19: 47 20 what i s now understood to be Lake Huron.

03:19:51 21 And so there's actual |and between the
03:19: 58 22 Bruce Peninsula and Manitoulin as a consequence
03:20: 03 23 of these | ow stands, or |ower |ake |evels.

03: 20: 10 24 Q Wuld it have been necessary to
03:20: 11 25 go through a tunnel to reach Manitoulin from
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03: 20: 14 1 where Tobernory was?

03: 20: 16 2 A Well, that's what i medi ately
03:20:18 3 struck ne, is why have recourse to a tunnel if
03:20:21 4 you could just sinply wal k across the surface of
03:20: 24 5 the land? The tunnel makes nuch nore sense in
03: 20: 27 6 the context of a water barrier.

03: 20: 40 7 Q The pop-up, how far do you

03: 20: 43 8 understand the pop-up to extend? Does it go all
03: 20: 45 9 the way to Manitoulin Island?

03:20: 51 10 THE COURT: Well, M. Beggs, | sense
03: 20: 52 11 Ms. Pelletier has been resisting the tenptation
03: 20: 57 12 to stand up until now.

03:21: 00 13 MS. PELLETIER  Yes.

03:21:01 14 THE COURT: | suspect | know what
03:21: 01 15 she's going to say but let's find out.

03:21: 01 16 M5. PELLETIER:. Yes. This calls for
03:21: 01 17 evi dence of a geol ogist, Your Honour. And up
03:21. 04 18 until this point Dr. von Gernet has been sinply
03:21: 06 19 explaining what is found in Dr. MCarthy's

03:21: 09 20 report, which is fine, but if he is going to
03:21:11 21 stray fromthat then it's outside of his

03:21: 13 22 experti se.

03:21: 14 23 THE COURT: M. Beggs.

03:21: 21 24 MR, BEGGS: | was sinply -- well,

03:21: 22 25 al though | hadn't phrased it that way | was
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03:21: 25 1 sinply seeking what he understood from

03:21: 27 2 Dr. McCarthy's evidence, but | can nove on.
03:21:31 3 It's not a significant point.

03: 21: 36 4 THE COURT: Al right.

03:22: 07 5 BY MR BEGGS:

03:22: 07 6 Q If we can call up Exhibit 39467
03:22: 27 7 This is the -- this is the transcript of the
03:22: 32 8 cross-exam nati on of Donald Keeshig. D d you
03:22: 37 9 have the opportunity to read this recently?
03:22: 48 10 A Donal d Keeshig, this was

03:22:50 11 sonet hi ng that happened nmany years ago, correct?
03: 22: 52 12 It's back in 20027

03: 22: 56 13 Q That's correct, yes.

03:22: 57 14 A Yes, | read that transcript. |
03: 22: 58 15 have not seen anything since. | assune that
03:23: 02 16 Donal d Keeshig is no |l onger with us?

03: 23: 06 17 Q That's correct.

03:23: 07 18 A So this is an ol der transcri pt
03:23:09 19 froman earlier exam nation?

03:23:13 20 Q Yes.

03:23:13 21 A Yes, | have seen it.

03:23: 15 22 Q Can we go to page 43 of this
03:23:18 23 docunent, and question 127? So the question to
03:23: 38 24 M. Keeshig is:

03: 23: 40 25 “Now, when you were talking about
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03:23:42 1 the story back in Septenber you

03:23: 44 2 stated, 'that neans, | guess what it
03:23: 48 3 means i s that the tunnel was from

03:23: 49 4 Tobernory to Manitoulin Island' , and
03: 23: 53 5 what | take fromthis, M. Keeshig, is
03: 23: 56 6 t hat maki ng the connecti on between the
03:23:59 7 tunnel and it going from Tobernory to
03:24:04 8 Manitoulin Island is an assunption on
03: 24: 06 9 your part. It's "what | guess', but
03:24:09 10 in ternms of what was actually

03:24:11 11 contained wwthin the story, it

03:24:13 12 descri bed goi ng underground, but the
03:24:15 13 story itself didn't specifically say
03:24:18 14 that it was from Tobernory to

03:24: 20 15 Manitoulin Island. |Is that correct?"
03:24: 24 16 The answer is:

03:24: 24 17 “"No, |like that's right."

03: 24: 26 18 Does it affect your analysis at all to
03: 24: 27 19 know that it was Donal d Keeshig that concl uded
03:24:30 20 the |l ocation of the tunnel?

03: 24: 40 21 A Well, what | gather is that he's
03:24: 42 22 obvi ously heard the story from sonebody el se and
03:24:50 23 every -- as | said earlier, every storyteller

03: 24: 53 24 who retells a story may add, or subtract, or

03: 24: 57 25 rel ocate, or do a nunber of different things to
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03:25: 01 1 the story. So I'mnot surprised if there are

03: 25: 03 2 certain assunptions that are put in which

03: 25: 07 3 | ocalize the story even further, which give it
03:25:11 4 nore detail .

03:25:13 5 It's -- so it doesn't really affect
03:25: 19 6 the way that | | ooked at the story originally.
03: 25: 23 7 At the end of the day | don't really
03: 25: 25 8 think it matters, because if we' re tal ki ng about
03: 25: 32 9 a tunnel, and if it's anywhere in the vicinity
03: 25: 41 10 of -- and if the tunnel -- assum ng that the

03: 25: 43 11 tunnel was, in fact, one that |inked Tobernory
03: 25: 46 12 with Manitoulin Island, it is not actually one
03: 25: 50 13 of these so-called parallels wth geol ogi cal

03: 25: 55 14 evidence. |If you locate it sonmewhere el se,

03: 26: 02 15 wel |, perhaps it is. | don't know.

03: 26: 09 16 But what | find fascinating about this
03: 26: 12 17 whol e story is not just the story in itself as
03: 26: 15 18 it was originally transcribed, and as we now
03:26:19 19 hear it through the transcript of Donald

03: 26: 23 20 Keeshig, it's how the contact wth geol ogi cal

03: 26: 39 21 evi dence has the potential to affect the way in
03: 26: 42 22 which the story is told.

03: 26: 48 23 And as | understand it from having

03: 26:50 24 read these transcripts now, this story was not
03: 26: 58 25 actually told to Lenore Keeshig by her father
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03:27:01 1 directly but rather Lenore Keeshig heard about
03: 27. 04 2 this story froma geol ogist who had heard it
03:27: 07 3 from her father.

03:27: 10 4 So this kind of gives you a -- it
03:27: 14 5 makes you wonder how new information -- it's
03:27: 18 6 sort of like fossils comng into a -- suddenly
03:27: 23 7 into play into an oral tradition.

03:27: 25 8 How does new i nformation that you
03:27: 28 9 gl ean from other sources affect your retelling
03:27: 32 10 or telling of a story?

03:27: 38 11 And as | read through Donal d Keeshig's
03:27:40 12 testinony and his remarks about -- fromthe

03: 27:52 13 “"Daily Planet" episode, for exanple, you see
03:27: 55 14 this feedback effect occur. In oral

03:28: 01 15 hi storiography it's actually referred to as the
03:28: 03 16 "feedback effect”. It is the way in which
03:28: 06 17 i nformation from other sources feed back into a
03: 28: 09 18 story.

03:28: 14 19 So Donal d Keeshig, who originally
03:28: 18 20 didn't put nmuch historicity into the story, now
03:28: 21 21 suddenly sees it as containing historicity
03:28:24 22 because he talked to Dr. Blasco, or sone other
03:28:29 23 geol ogi st, and was interviewed for "Daily

03:28:31 24 Pl anet ".

03:28: 32 25 So all of this affects the way in
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03: 28 34 1 whi ch stories are told. So after a while you
03:28:40 2 see how conplicated it gets. It's not like you
03: 28 44 3 have this pristine kind of pre-influence story
03:28:50 4 that conmes to us fromthe past in sone kind of
03:28:53 5 hernetical |l y-seal ed box; that's not the way it

03: 28: 56 6 wor ks.

03:29: 05 7 And one of the things that Henige, who
03: 29: 08 8 is an oral historiographer, tal ks about is the
03:29:13 9 I nportance of understandi ng the feedback effect
03:29: 14 10 and how that inpacts on the telling of oral
03:29:18 11 traditions.

03:29:41 12 THE COURT: Sonetinme around this tine
03:29: 42 13 |"mgoing to take the afternoon break.

03:29: 44 14 MR. BEGGS: Now woul d be conveni ent,
03:29: 46 15 Your Honour.

03: 29: 47 16 THE COURT: Al right.

03: 29: 48 17 -- RECESSED AT 3:29 P M --

03:39: 03 18 -- RESUMED AT 3:53 P M --

03:53:08 19 THE COURT: Pl ease go ahead.

03:53: 09 20 BY MR BEGGS:

03: 53: 09 21 Q Thank you, Your Honour.

03:53: 10 22 Dr. von Gernet, I'd like to turn now to the
03:53:13 23 story concerning the connection of Giffith
03:53:13 24 Wi tecl oud and Hey Islands to the mainland. Are
03:53: 24 25 you famliar with that tradition -- or with that
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03:53: 25 1 story?

03:53: 32 2 A W don't actually have the

03:53:33 3 tradition, we only have a secondary source who
03:53: 35 4 in 1865, | believe, said that there was such a
03:53: 46 5 tradition.

03: 53: 46 6 Sol'"'mfamliar with the secondary
03:53: 48 7 source that alluded to the tradition but | have
03:53: 53 8 not seen anywhere in the record where this
03:53:55 9 tradition is actually transcri bed anywhere.

03: 54: 06 10 Q If we could call up Exhibit 41127
03:54:21 11 Could we go to page 121 of the docunent?

03:54: 24 12 THE COURT: \What is the docunent?

03: 54: 25 13 BY MR BEGGS:

03: 54: 26 14 Q Sorry, this should be "The

03: 54: 30 15 Gazetteer & Directory of the County of Gey for
03:54: 36 16 1865/ 66" by WW Smith. |Is this the source that
03:55: 16 17 you were referring to?

03:55: 17 18 A Yes, it is.

03:55:18 19 Q |f we could go to page 121? |If
03:55:21 20 we scroll down it starts under "Giffith's

03: 55: 30 21 | sl and" and there is a highlighted portion. |If
03: 55: 40 22 you could read the highlighted portion and a
03:55:41 23 little bel ow that?

03:55: 42 24 A Yeah. Well, it's best to read
03:55: 44 25 the entirety after the highlight as well because
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illumnates it.

So it reads:

"The Indians have a tradition
that all the three islands were once
connected with each other and with
Cape Croker Peninsula. W can say
nothing as to the truth of this
hypot hesis for the old Indians, whose
boyhood learned it fromtheir
grandf at hers, can give us nothing nore
than the assertion of the doubtful
fact. The water is, however, by no
nmeans deep between the islands, and
when we renenber what has been done in
our own day at Long Point and Toronto,
I sl ands bei ng made where fornerly
there were none, it is not inpossible
that a century or two ago it nmay have
been the case."

Q And what is he referring to when

he's referring to Long Point and Toront 0o?

A Well, during the 19th century

when this was witten there was, in fact, a very

| arge stormactually in -- 1 think it was 1858.

And during that stormthe Toronto Islands were
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03:57: 06 1 separated fromthe nmai nl and pernmanently and
03:57:11 2 today, of course, you need a ferry to get to the
03:57:13 3 Toronto Islands. But that was the consequence
03:57:16 4 of a stormin 1858 that severed the peninsul a
03:57: 24 5 fromthe rest of the mainland. So that's what
03:57: 27 6 he's referring to in terns of the Toronto
03:57: 29 7 | sl ands.
03:57: 36 8 And the reference to Long Point is
03:57: 37 9 al so a reference which, during the 19th century
03:57: 39 10 there was a gap that separated nuch of Long
03:57: 43 11 Point. He's referring to Long Point in southern
03:57: 47 12 Ontario. It's a point that sticks out
03:57:50 13 promnently into Lake Erie. And today you can
03:57:59 14 wal k Long Point easily fromthe mainland to the
03: 58: 02 15 end on a trail, but back in the 19th century
03:58: 05 16 when this was witten there was a gap, an
03:58:12 17 erosion, the location of which is still today
03:58: 16 18 known as the "gap"” if you visit Long Island
03:58:18 19 (sic).
03:58: 30 20 So he reasoned, that is the witer of
03: 58: 32 21 this, a guy by the nane of Smth, he reasoned
03: 58: 35 22 that although at first he was rather skeptical
03:58: 37 23 about this it's alnost as if he says, Well, on
03:58:40 24 the other hand there m ght be sonething to it.
03: 58: 42 25 Because in his own experience he saw how i sl ands
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03:58: 48 1 can formin recent nenory and how, you know - -
03:58: 56 2 so an observation of events in your current

03:59: 00 3 lifetinme can | ead you to specul ate about what
03:59: 04 4 m ght have happened in the past.

03:59: 06 5 So this is the sane kind of anal ogi cal
03:59: 10 6 thinking that | was tal king about earlier. So
03:59: 22 7 he reasoned that sonmething simlar could have
03:59: 24 8 happened in this Col poy's Bay, he said a century
03:59: 27 9 or two earlier. Although it's sonewhat

03:59: 29 10 i mmat erial what his specul ation was as to when
03:59: 31 11 this coul d have happened, because it doesn't
03:59: 34 12 actually require this to have happened in your
03:59:41 13 lifetime in order for you to imagine it. This
03:59: 43 14 is the sane thing that | tal ked about earlier in
03:59: 47 15 relation to the Nadoway Barrier, it doesn't
03:59:50 16 require you to actually have been there to
03:59:52 17 i magine it.

04: 00: 01 18 It's sonmething we tal k about, but one
04: 00: 07 19 of my case studies that involved Chequanegon
04:00: 09 20 Point -- and you may recall earlier, in ny

04:00: 16 21 earlier testinony that there are nmany variants
04:00: 18 22 of Nanabush fighting with a giant beaver; and

04: 00: 21 23 one of those variants is geographically | ocated
04: 00: 25 24 i n sout hwestern Lake Superior in the Apostle
04:00: 32 25 | sl ands region in what is now W sconsi n.
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04: 00: 38 1 And there Nanabush is fighting with

04: 00: 40 2 the giant beaver; and there is a peninsula that
04: 00: 44 3 juts out which is coomonly referred to as

04: 00: 50 4 Chequanegon Point, and at the end of that

04: 00: 58 5 peni nsula is Madeline |sland, which plays a big
04:01: 03 6 role in Anishinaabe mgration stories.

04:01:13 7 And Chequanegon Point is actually --
04:01: 17 8 the term cones from an Ani shi naabe word for

04: 01: 20 9 "soft beaver danmf. And it's where Nanabush

04:01: 24 10 actually saw a dam and this dameventually -- he
04: 01 34 11 used this damto keep beavers from escapi ng.
04:01: 41 12 And the dam broke because it was made of sand,
04:01: 43 13 It's a sand bar basically. And as a consequence
04:01: 46 14 the story has the beavers escapi ng.

04:01: 50 15 But ny point is, is that this Point --
04:01: 54 16 wi thin the experience of the |ast century

04: 02: 00 17 Ani shi naabe peopl es can see that Point actually
04: 02: 05 18 becom ng an island and then becom ng mai nl and
04:02: 11 19 again, and then becom ng an island again and
04:02: 11 20 t hen becom ng mai nl and agai n, over and over

04:02: 12 21 dependi ng on how hi gh Lake Superior gets and
04:02: 18 22 dependi ng on the flows of rivers, and so forth.
04: 02: 23 23 So these kinds of experiences that you
04: 02: 26 24 see on a daily basis of island formation, island
04:02: 32 25 di sappearance, connections between i sl ands and
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04: 02: 37 1 mai nl and, happen in various places throughout
04: 02: 42 2 Ani shi naabe country all the tine.

04: 02: 45 3 And just the way that M. Smth nade
04: 02: 49 4 an anal ogy here based on his experience, in ny
04: 02: 53 5 view there's nothing at all to prevent

04: 02: 56 6 Ani shi naabe people fromcomng up with simlar
04: 02:59 7 traditions based on their experience of simlar
04: 03: 04 8 and anal ogous pl aces where such things comonly
04:03: 08 9 occur.

04:03: 13 10 So, again, that's a possibility that
04:03: 15 11 needs to be put side by side wth the other
04:03: 20 12 possibility in that this is sonehow an

04: 03: 22 13 eyewi tness, or this tradition, which we don't
04:03: 25 14 actually have, is sonehow -- sonehow contains a
04:03: 32 15 kernel of eyew tness observation going back to
04: 03 34 16 the early Hol ocene.

04:03:51 17 Q At this point I would like to

04: 03: 52 18 turn to the question of mgrations. And you've
04: 04: 00 19 referred a fewtines to your research in

04: 04: 03 20 m grati ons.

04: 04: 06 21 I n your extracted report, which is

04: 04: 09 22 Exhi bit 4501, several oral traditions about

04: 04: 16 23 mgrations are set out on page 45. That is just
04:04:19 24 for reference.

04:04: 22 25 Wiy is it inportant to consider the
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04: 04 24 1 guestion of m grations?

04: 04: 29 2 A Vell, first of all, there's an
04: 04: 37 3 assunption underlying the deep-tine oral

04:04: 44 4 traditions' claimwhich nust hold to sustain it.
04: 04: 52 5 And that is that, there is a resident popul ation
04: 04: 58 6 whi ch has been telling the story in situ for

04: 05: 08 7 m || ennia about events that happened in or

04: 05: 15 8 about, or in the environs of the sane area as
04:05: 18 9 much as ten thousand or nore years ago.

04: 05: 25 10 Now, it's sonetines difficult to

04: 05: 27 11 determ ne in such an argunent whether that is
04: 05: 32 12 the prem se that underlies it or whether it is
04: 05: 34 13 t he conclusion that's reached upon determ ni ng
04: 05: 40 14 historicity of the oral traditions; and so in
04: 05: 42 15 that sense it can becone a circular argunent.

04 05: 46 16 On the one hand what you're trying to
04: 05: 53 17 do is show that there was this kind of resident
04: 05: 54 18 popul ation that goes back ten thousand years in
04: 05: 58 19 the sane area; and, on the other hand, that is
04: 06: 02 20 the whol e prem se that underlies your inference
04: 06: 04 21 that the oral traditions have historicity.

04: 06: 09 22 And unfortunately the oral

04: 06: 11 23 traditions -- unfortunately the deep-tine oral
04: 06: 13 24 traditions' claimas a whole contains a great

04: 06: 17 25 deal of this kind of circular reasoning.
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04: 06: 26 1 Now, irrespective of whether it's a

04: 06: 28 2 conclusion or a prem se or assunption that

04: 06: 30 3 underlies the whole argunent its force is

04: 06: 44 4 vitiated by evidence of mgration.

04: 06: 47 5 And so the question of mgration

04: 06: 51 6 becones quite inportant, because even the nere
04:07: 03 7 possibility of mgration makes it difficult to
04. 07: 07 8 concl ude that the ancestors of the nodern

04:07: 10 9 storytellers who told these stories were

04:07: 13 10 W tnesses to these | ocal Pal eo-hydrol ogical

04:07: 21 11 events or conditions prevailed during the early
04:07: 31 12 Hol ocene.

04:07: 33 13 So if you are going to take these --
04:07: 34 14 you're going to cherry-pick these certain

04. 07: 37 15 stories that have these alleged parallels with
04: 07: 40 16 certain geological features of the environnent,
04:07: 43 17 or reconstructions of geol ogical features in the
04: 07: 47 18 past, and you're going present themin a manner
04: 07:55 19 t hat sonmehow suggests an in situ presence of the
04: 08: 00 20 culture of the people who tell these stories for
04: 08: 04 21 over 8 mllennia, then you have to ask yourself,
04: 08: 09 22 wel |, what do you make of all the stories about
04:08: 12 23 Ani shi naabe m grating?

04:08: 15 24 And that's why -- that's what pronpted
04:08: 17 25 me to get into the entire literature of
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04:08:19 1 m grations. Because it becones an inportant

04: 08: 25 2 consi derati on when you're revi ew ng and

04: 08: 33 3 assessing the nerits of a deep-tine oral

04: 08: 38 4 traditions claim At the very least | think
04:08: 43 5 this evidence shoul d have been consi dered.

04: 08: 46 6 And one thing that imedi ately struck
04:08: 47 7 me about the claimis that it doesn't consider
04: 08: 49 8 any alternatives, which, of course, is about as
04: 08: 55 9 scientifically flawed as you could get. Because
04: 08: 58 10 at the very least -- | nean, | could understand
04:09: 01 11 it if you consider them and weigh them

04:09: 03 12 differently and you weigh all the possibilities
04: 09: 06 13 | ess than you do the historicity argunent, but
04:09: 09 14 not even considering any of this stuff | think
04:09: 12 15 is scientifically flawed.

04:09: 15 16 So that's why | went into this,

04:09: 17 17 because that woul d be the proper scientific way
04:09: 20 18 to address this situation.

04:09: 23 19 Q Thank you. 1'd like to call up
04:09: 25 20 Exhibit 3998. Are you famliar with this

04:09: 36 21 article?

04: 09: 38 22 A Yes. This looks like it cones
04:09: 40 23 fromthe northeast volune of "The Handbook of

04: 09: 45 24 North Anmerican |Indians" that was edited by Bruce
04:09: 48 25 Tri gger.
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04:09: 50 1 Q That's right, yes. Can we nove
04: 09: 52 2 to page 761, which | think is page 2 of the PDF?
04: 10: 04 3 So in your research did you use this
04: 10: 06 4 map?

04:10: 13 5 A Yes. So, this is a map that

04:10: 14 6 occurs in one of the chapters in the handbook.
04:10: 18 7 This is a chapter that was witten by, | think,
04:10: 21 8 it was Rogers who actually worked with Basil

04: 10: 25 9 Johnston at the ROM He wote this chapter on
04: 10: 36 10 the southern Gibwa, so these are the

04: 10: 40 11 Ani shi naabe people of southern Ontario. And

04: 10: 44 12 this is just one of many visual illustrations of
04: 10: 51 13 m grations of novenent, popul ation novenents of
04:10: 54 14 Ani shi naabe peoples in relatively recent tines.
04:11: 02 15 Soit's a well-known fact, for

04:11: 03 16 exanpl e, that the M ssissauga, who ori gi nated
04:11: 08 17 al ong the north shore of Lake Huron, ended up in
04:11:13 18 the early 18th century along the north shore of
04:11:18 19 Lake Ontario. And that's just one of many,

04:11: 23 20 dozens of different mgrations of groups.

04:11: 32 21 We have a very good record of 17th
04:11: 35 22 century, and 18th century and even 19th century
04:11: 40 23 m grations of various Ani shi naabe Bands over the
04: 11: 47 24 | andscape. So the story of migrations is an

04: 11: 57 25 I nportant one in Anishinaabe history.
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04:12: 00 1 And, in fact, nost of the Anishinaabe
04:12: 06 2 historians -- and | stress here these are

04:12:10 3 hi stori ans who were educated, they were of

04:12: 17 4 Ani shi naabe heritage but they were educated by
04:12:19 5 the Met hodists often, and they wote their own
04:12: 24 6 hi stori es.

04: 12: 26 7 And when you | ook through those

04:12: 28 8 hi stories those histories are -- the thenes that
04:12:31 9 energe in those histories are of mgration and
04:12: 36 10 mlitary conquests. They are about -- they're
04: 12: 40 11 the stories that the el ders spoke of that dealt
04: 12: 46 12 with war and mgration. Those are the two big
04:12:50 13 themes of 19th century Ani shi naabe

04:12: 52 14 hi st ori ogr aphy.

04: 12: 55 15 So mgration has always been front and
04:12: 57 16 center in the consciousness of Anishinaabe
04:12:59 17 peopl e and for good reason, because sone of

04:13: 01 18 these mgrations were still fresh in their

04:13: 06 19 m nds.

04:13: 06 20 O her mgrations that they tal k about
04:13: 08 21 in their stories are much earlier. So not only
04:13: 12 22 in the nore recent history but also in their
04:13:15 23 earlier history, what they understood to be an
04:13: 18 24 earlier history, do mgrations play an inportant
04:13: 22 25 role.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

The Chippewas of Saugeen First Nation et al v. Attorney General of Canada et al.
DAY 72 VOL 72 on January 13, 2020

Page 9436
04: 13: 24 1 So when you conbi ne this kind of

04:13: 30 2 evi dence with other evidence, and here |I'm

04: 13: 36 3 referring to -- when | taught at the University
04:13: 38 4 of Toronto | often enphasized to ny students
04:13: 43 5 that you shoul d never ever, ever assune that any
04: 13: 47 6 noder n | ndi genous group has been at that

04:13: 53 7 | ocation since tinme imenorial, or for thousands
04: 13: 59 8 of years, never, because we have so nmany

04:14: 09 9 exanpl es of the novenent of I|ndi genous peopl es
04:14:12 10 all over the continent.

04:14: 15 11 The Cree noved west; M'knmag noved to
04: 14: 20 12 Newf oundl and; M ssi ssaugas, as | just said,

04: 14: 22 13 noved to southern Ontario. | nean, | could go
04:14:39 14 on.

04: 14: 39 15 That is the default position really.
04: 14: 41 16 It's actually -- it would be an exception to

04: 14: 48 17 find argunents that a particular group lived in
04: 14. 54 18 the sanme place for thousands of years. That's
04: 14:59 19 just -- | think as ny col | eague McGhee, who

04: 15: 01 20 wote an entire article on this subject,

04:15: 06 21 suggested, that's sort of the -- he calls it the
04:15: 11 22 paradi gm of Aboriginalism the idea that you can
04: 15: 17 23 actually, you know, that a people remains in

04: 15: 20 24 pl ace unchanged for thousands of years. That's
04:15: 24 25 just not a tenable proposition in light of all
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04: 15: 29 1 t he evidence that we have, including

04: 15: 33 2 ar cheol ogi cal evi dence.

04: 15: 36 3 Q Before we nove onto the -- before
04: 15: 38 4 we get into the oral traditions you nentioned

04: 15: 42 5 Ani shi naabe hi storians who were trained by

04: 15: 45 6 Met hodi sts. Can you give us sone exanpl es of
04:15: 48 7 t hose i ndi vi dual s?

04: 15: 49 8 A Well, the nost prom nent exanple
04: 15: 53 9 is, of course, Kahkewaquanaby, whose Engli sh

04: 15: 58 10 nane was Peter Jones. He is very well known to
04: 16: 09 11 nme because | live in Mssissauga and he was the
04: 16: 12 12 M ssi ssauga who becane Chief of the Credit River
04: 16: 16 13 M ssi ssaugas, which is now, of course, part of
04: 16: 21 14 M ssi ssauga. And he wrote extensively about the
04: 16: 33 15 traditions of his people and about the history
04: 16: 34 16 of his peopl e.

04: 16: 37 17 He was not only Chief of the Band but
04:16: 39 18 he was al so a Met hodi st M nister who converted
04: 16: 47 19 nost of his own popul ati on.

04:16: 52 20 So that's one exanple. And then there
04:16: 55 21 are nmany, nmany ot hers.

04: 16: 56 22 Anmong t he i nportant Ani shi naabe

04:16: 59 23 historians is WIlliam Wrren who was al so, in
04:17: 03 24 part, western educated but had Ani shi naabe roots
04: 17: 07 25 and grew up on Madeline Island, which was an
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04:17:10 1 I nportant Ani shi naabe comunity.

04:17:15 2 George Copway i s another one. And
04:17:19 3 gave an extensive list in ny original report.
04:17: 24 4 But all of them because they were --
04:17: 27 5 because they self-identified and had Ani shi naabe
04:17: 32 6 heritage and also were literate in their day --
04: 17: 42 7 this is all in the 19th century -- they were

04: 17: 45 8 very interested in preserving stories that they
04:17: 48 9 had fromtheir Elders.

04: 17: 50 10 And so they -- nmuch of what we know

04: 17: 52 11 about Ani shi naabe hi story cones from Ani shi naabe
04:17:58 12 sources. It's relatively unusual in North

04:18: 01 13 Anerica to have Ani shinaabe witers -- or sorry,
04: 18: 06 14 to have Indigenous witers witing their own

04: 18: 09 15 hi story as opposed to outsiders, conplete

04:18:13 16 outsiders witing your history. So there is a
04:18: 16 17 wealth of information there that these people
04:18:19 18 pr oduced.

04:18:21 19 Q Now, the oral traditions that you
04: 18: 26 20 gat hered and revi ewed, do they indicate which
04:18: 29 21 direction people were noving fronf

04:18: 33 22 A Well, that's the one thing that
04:18: 35 23 I mredi ate -- that immediately strikes you, is

04: 18: 39 24 t hat once humans -- or once any witer or

04:18: 44 25 storyteller imgines or recollects that their
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04:18: 50 1 ancestors cane from sonewhere el se, other than
04:18:53 2 where they are now, then you have the
04: 18: 57 3 possibility of at |east four cardinal directions
04:19: 00 4 fromwhere you could conme from And, indeed,
04:19: 03 5 many of these stories cone fromevery direction
04:19: 07 6 you can i magi ne.
04:19: 08 7 There are stories of Anishinaabe
04:19:10 8 mgrating fromthe west; there are stories of
04:19: 12 9 Ani shi naabe mgrating fromthe east; there are
04:19: 14 10 stories of themcomng fromthe north; fromthe
04:19:18 11 south. Sonme of these, of course, are limted in
04: 19: 26 12 their tenporal context and so we can see that
04:19: 28 13 sone of themare sort of mcro mgrations in
04:19:31 14 nore recent tinmes, but others postul ate grand
04: 19: 34 15 mgrations fromdistant places in ancient tines.
04:19: 42 16 And, of course, one of the nore fanous
04:19: 44 17 ones is the one related to the M dew wi n, which
04: 19: 47 18 i's one of the Anishinaabe religions, which
04: 19: 56 19 postulates a mgration fromthe Atlantic or east
04:20: 00 20 coast and which cones in various forns.
04: 20: 08 21 Q | s one of those forns the
04: 20: 12 22 M shom s book by Edward Bent on-Banai ?
04: 20: 16 23 A. Yes, he's the one that
04:20:19 24 popul ari zed the Wsconsin version of that
04: 20: 22 25 tradition. There are other versions as well,
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04: 20: 26 1 but since it's -- Benton-Banai hinself is from
04: 20: 32 2 Wsconsin it's understandabl e that he

04: 20: 36 3 popul ari zed the version that he was nost

04: 20: 39 4 famliar wth.

04: 20: 40 5 Q | would like to call up the

04:20: 41 6 M shom s book, it is Exhibit 3955. And if we

04: 21: 02 7 could go to page 99? Can you tell nme what this
04: 21: 06 8 map shows?

04:21: 10 9 A Well, this is a map fromthat
04:21: 12 10 af orenenti oned book by Benton-Banai. And what
04:21: 16 11 he tried to do here is visualize in a nodern
04:21: 24 12 cartographic context the story of the

04:21: 28 13 Ani shi naabe mgration fromthe east coast to its
04:21: 34 14 term nus, which was Mdeline Island.

04: 21: 39 15 Recal |l that a few m nutes ago

04:21:41 16 testified about that sand spit, Chequanegon

04:21: 45 17 Poi nt, which you see -- it's not pictured here
04: 21: 57 18 but you do see Madeline Island, which is right
04:22: 00 19 next to it at nunber 7.

04:22: 02 20 So that is the end point of this

04: 22: 04 21 mgration is Madeline |Island, where you see

04:22: 07 22 nunber 7, at the western end of Lake Superior.
04:22:11 23 So what Benton-Banai did is he

04:22: 15 24 basically took a story which originated with one
04:22: 18 25 of those 19th century Ani shinaabe witers,
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04:22:21 1 Wl liam Warren, who was born on Madeline |sland
04: 22: 25 2 and first told this story in a book on the
04:22:31 3 hi story of his people.

04:22: 34 4 And that story that WIIliam Warren
04:22: 39 5 first put to paper back in the 19th century
04:22: 43 6 becane al nost canoni zed by virtue of it being
04:22: 48 7 witten down; and it becane the basis of the

04: 22: 53 8 telling of this story anong Ani shi naabe peopl es
04:23: 00 9 for the next century.

04: 23: 02 10 And Benton-Banai is just one of the
04:23: 05 11 nodern el ders who recast this story for his
04:23:12 12 audi ence, which was a book that this map is
04:23: 19 13 found in. So this is an illustration that he
04:23: 21 14 did to acconpany the story that he told.

04:23: 28 15 Q And do all the mgration

04:23: 30 16 narratives end at Madeline |sland?

04:23: 40 17 A No. Sone do. The ones that are
04: 23: 42 18 told by those in Wsconsin do.

04: 23: 46 19 But this is another exanple in which
04:23: 47 20 when the story is told by others in other

04: 23: 50 21 contexts they will have a different term nation
04: 23: 53 22 poi nt .

04: 23:53 23 So, for exanple, the Anishinaabe who
04: 23: 55 24 live to the west of Lake Superior they have a
04:24: 01 25 term nation point that is to the west of Lake
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04: 24: 03 1 Superior as opposed to Madeline Island.

04: 24: 09 2 And ot hers who have told the story in
04: 24: 12 3 ot her places will include places that are not on
04:24: 18 4 this map.

04: 24: 23 5 And we have extensive records of these
04: 24. 26 6 stories because sone of them were done through
04: 24: 30 7 t he assistance of birch-bark scrolls, which

04:24: 33 8 cont ai ned mmenoni ¢ devi ces, nuch |ike you do

04: 24: 39 9 w th wanpum belts. A wanpum belt is basically a
04: 24: 45 10 mmenoni ¢ device that's used to assist in the

04: 24: 48 11 recall of an oral tradition.

04: 24:50 12 So Ani shi naabe peopl es used birch-bark
04: 24: 54 13 scrolls which had various synbols on them and

04: 24:59 14 figures on them and these were used to assi st
04: 25: 02 15 themin the recall of oral traditions.

04 25: 05 16 M nd you, the scrolls thensel ves often
04: 25:10 17 ended up deteriorating to the point where they
04: 25: 15 18 could no Ionger be read. |In sone cases they
04:25:18 19 were deliberately destroyed and in other cases
04:25: 24 20 the link between the oral tradition and the

04: 25:31 21 menoni ¢ device was lost. And you can't

04: 25: 33 22 reconstruct it the way you can read

04 25: 36 23 hi er ogl yphi cs, for exanple, so at that point

04: 25: 39 24 it's lost.

04: 25: 40 25 And so other elders would conme up with
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04: 25: 43 1 other traditions and create new scrolls, or

04: 25: 48 2 rei nterpret damaged ones or -- so the whole

04: 25: 52 3 systemreally was one in which there was a great
04: 25: 58 4 deal of creativity involved in how you woul d

04: 26: 01 5 interpret these mgration stories.

04: 26: 14 6 So this is just one exanple of quite a
04: 26: 15 7 nunber of these mgration histories that have
04:26: 19 8 variations in them dependi ng on which El der

04: 26: 22 9 tells the story.

04: 26: 24 10 Q Did M. Benton-Banai attribute

04: 26: 27 11 any historicity to this magration story?

04: 26: 30 12 A. Yes, he absolutely did, as did

04 26: 32 13 WlliamWarren who first told the story. Both
04 26: 38 14 of themtried using various clever neans to

04: 26: 42 15 establish the date of the mgration and, nore

04 26: 45 16 inportantly, both of them understood these to be
04: 26: 51 17 real mgrations of their ancestors.

04: 26: 53 18 These were not, you know, sone kind of
04 26: 57 19 synbolic mgrations. Although they have been

04: 27: 05 20 prophesi ed by prophets they cane to pass in a
04:27:10 21 real world, in a date-able real world. So
04:27:15 22 Bent on-Banai, as well as WIlIliam Wrren before
04:27: 21 23 him tried to historicize themby actually

04: 27: 33 24 dati ng them

04: 27: 35 25 So, for exanple, according to WIliam
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04: 27: 36 1 Warren who first came up -- who first gave the
04: 27: 41 2 story in print, he calculated that the mgrants
04:27: 49 3 arrived at Madeline Island, that is at nunber 7,
04: 27: 57 4 finally in 1492.

04: 28: 07 5 And Edward Benton-Banai, according to
04: 28: 10 6 that El der, he suggested that they arrived at

04: 28: 25 7 Madel i ne Island around 1394. And he thought

04: 28: 29 8 that the mgration started around 900 AD and

04: 28: 38 9 took 500 years to conpl ete.

04: 28: 42 10 Now, none of these were based on any
04: 28: 46 11 ki nd of cal cul ations that we can put nuch -- we
04:28: 53 12 can't attribute nuch value to these cal cul ations
04: 28: 56 13 because they're based on so many different

04: 28: 59 14 assunptions and on a nunber of errors, including
04: 29: 04 15 presuned |ife spans of individuals and so forth.
04:29: 09 16 But nmy point is, is that the fact that you have
04:29:12 17 these efforts to date the mgration is a pretty
04:29: 16 18 solid indication that they attributed

04:29: 20 19 historicity to it.

04:29: 24 20 They saw these as real people

04: 29: 26 21 magrating in a real world, mgrating fromthe

04: 29: 37 22 east coast and ending up eventually at Madeline
04:29: 40 23 | sl and with stops al ong the way.

04:29: 48 24 MR. BEGGS: Your Honour, | was about
04:29: 49 25 to start another of the oral traditions for
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04:29:53 1 mgration but I'mwondering if we should break
04:29: 59 2 at this tinme, if that's convenient?
04: 30: 03 3 THE COURT: Yes, we can break at this
04: 30: 04 4 time. And before you | eave nmake sure you
04: 30: 07 5 just -- you don't have to do it right now but
04: 30: 11 6 let Ms. Pelletier know how you're doi ng on your
04:30: 14 7 schedul e so she will have an idea of when she
04: 30: 16 8 wi || be reached.
04: 30: 18 9 | assune you're doing the
04:30: 19 10 Cross-exam nation?
04: 30: 20 11 MS. PELLETIER: That's correct, Your
04:30: 21 12 Honour. Thank you for that.
04: 30: 21 13 THE COURT: Geat. Tonorrow 10
04:30: 21 14 o' cl ock.
04: 30: 22 15 --- \Wereupon the proceedi ngs were
04: 30: 22 16 adjourned at 4:30 p.m
04: 33: 54 17
04: 33: 54 18
04: 33: 54 19

20

21

22

23

24

25
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04: 33: 54 1 REPORTER S CERTI FI CATE
04: 33: 54 2
04: 33: 54 3 |, HELEN MARTI NEAU, CSR, Certified
04:33: 54 4 Short hand Reporter, certify;
04: 33: 54 5 That the foregoing proceedi ngs were
04: 33: 54 6 taken before ne at the tine and place therein
04:33: 54 7 set forth;
04: 33: 54 8 That the testinony of the wi tness and
04: 33: 54 9 all objections nade at the tine of the
04: 33: 54 10 exam nati on were recorded stenographically by ne
04: 33: 54 11 [ Note: Not all quotes have been verified
04: 33: 54 12 agai nst source docunent, but transcribed as
04: 33: 54 13 read into the record];
04: 33: 54 14 That the foregoing is a true and
04: 33: 54 15 accurate transcript of my shorthand notes so
04: 33: 54 16 taken. Dated this 19th day of January 2020.
04: 33: 54 17
04: 33: 54 18 [ / ) — ——
043354 19 ANV IANIAT DA
04:33: 54 20 PER: HELEN MARTI NEAU
04: 33: 54 21 CERTI FI ED SHORTHAND REPORTER
04: 33: 54 22
23
24
25
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