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- and -
THE ATTORNEY GENERAL OF CANADA,
HER MAJESTY THE QUEEN I N RI GHT OF ONTARI O,
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Toronto, Ontario, on the 9th day of Decenber, 2019.
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-- Upon commencing at 10:03 a. m
THE COURT: Good nor ni ng.
Counsel, please go ahead.
MR McCULLOCH: | would Iike to cal

t he next wi tness, Professor Paul MHugh.

THE COURT: Professor MHugh, please
cone forward.

PROFESSOR PAUL GERARD MCHUGH;, SWORN.

THE COURT: Professor MHugh, this is a
big room and everyone, including the two gentlenen
In the back row, nust be able to hear you.

So pl ease use your best teaching voice.

THE W TNESS: Thank you, Your Honour

THE COURT: That m crophone is of sone
assistance, but it will not do the job all by
itself. Please go ahead.

MR. McCULLOCH: Your Honour, as a
prelimnary matter, | would |ike to ask that the
tender of qualifications, that is SC1455, be nade a
| ettered exhibit.

THE COURT: Is that what | have on the
screen here?

MR. McCULLOCH: Yes, Your Honour.

THE COURT: Can you just scroll down so
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10: 05: 35 1 | can see what it says?

10: 05: 39 2 All right. And, M. Registrar, what is
10: 05: 49 3 the next lettered exhibit?

10: 05: 51 4 THE REG STRAR  Lettered Exhibit C3.

10: 05: 53 ) THE COURT: C3?

10: 05: 56 6 THE REQ STRAR:  Yes, Your Honour.

10: 05: 59 7 EXH BIT NO C3: Tender of

10: 06: 07 8 Qualifications for Professor MHugh.

10: 06: 07 9 THE COURT: MNow, | did receive -- and
10: 06: 09 10 t hank you, Counsel, you or one of your team sent ne
10: 06: 13 11 t he updated curriculumvitae of Professor MHugh

10: 06: 16 12 and i ndeed the other experts for Canada.

10: 06: 19 13 So | have it right here.

10: 06: 22 14 MR, McCULLOCH:  And indeed, Your

10: 06: 23 15 Honour, | would |ike to nake the updated curricul um
10: 06: 27 16 vitae of Professor Paul MHugh, SC1456, a nunbered
10: 06: 36 17 exhi bit.

10: 06: 37 18 THE COURT: Al right. M. Registrar?
10: 06: 43 19 THE REG STRAR:.  The next nunbered

10: 06: 46 20 exhibit is 44309.

10: 06: 49 21 EXH BIT NO 4439: Updated Curricul um
10: 07: 06 22 Vitae of Professor MHugh.

10: 07: 06 23 THE COURT: M. MCulloch?

10: 07: 07 24 MR McCULLOCH  And while we are at

10: 07: 08 25 this, | would like to nmake the report of Professor
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10:07:12 1 Paul MHugh, which is currently a lettered exhibit,
10:07: 17 2 W2, into a nunbered report.

10:07: 20 3 THE COURT: M. Townshend?

10:07: 21 4 MR. TOMSHEND: Yes, Your Honour, we do
10: 07: 22 5 have sonme objections to small parts of that report,
10: 07: 27 6 as we say it falls outside the expertise of

10: 07: 30 7 Prof essor McHugh. | was planning to bring that up
10: 07: 34 8 after he was qualified so we know what we are

10: 07: 36 9 dealing with in the qualification scope.

10: 07: 37 10 THE COURT: Al right. Well, we'll

10: 07: 39 11 | eave the marking of the report until after the

10: 07: 41 12 tender process is conpleted, and | will hear from
10: 07 44 13 you about it at that tine.

10: 07: 45 14 Pl ease go ahead, sir.

10: 07: 47 15 MR McCULLOCH  Yes, | would like to

10: 07: 55 16 present to the Court with our tender of

10: 07: 56 17 qualification --

10: 07: 58 18 THE COURT: Yes, | have read it. You
10: 08: 00 19 should read it for the record, though, if you would
10: 08: 02 20 pl ease.

10: 08: 04 21 MR McCULLOCH: "Legal historian with
10: 08: 06 22 speci al expertise in the evolution of
10: 08: 07 23 the | egal principles and policies that
10: 08: 09 24 affected the conduct of Crown relations
10: 08: 11 25 wi th I ndi genous peoples in the British
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10: 08: 16 1 Enpire in the 18th and 19th centuries.”
10: 08: 23 2 And it is ny understanding that mny

10: 08: 24 3 friend wishes to broaden this qualification to nmake
10: 08: 27 4 it fromthe 18th century to the present. | am

10: 08: 33 5 afraid that | don't sufficiently understand the

10: 08: 37 6 t hi nking, so | would ask ny friend to explain his
10: 08: 44 7 proposed anendnent to the tender.

10: 08: 46 8 THE COURT: This is M. Townshend you
10: 08: 48 9 are referring to?

10: 08: 49 10 MR McCULLOCH:  Yes.

10: 08: 50 11 THE COURT: The last time someone tried
10: 08: 51 12 to broaden a tender, | recall Plaintiffs' counsel
10: 08: 55 13 saying that it could not be done. Now, that issue
10: 08: 57 14 was never decided because counsel cane to an

10: 08: 59 15 agreenent about it over the weekend.

10: 09: 02 16 MR. TOMNSHEND: That is correct, Your
10: 09: 04 17 Honour .

10: 09: 04 18 THE COURT: But is that what you are

10: 09: 06 19 requesting, sir?

10: 09: 07 20 MR TOMSHEND: Yes, it is, and | was
10:09: 09 21 hoping to -- | was planning to ask the w tness

10: 09: 12 22 guestions about his expertise in order to support
10: 09: 15 23 t he broadening |I' m suggesti ng.

10: 09: 17 24 So | was expecting ny friend to do the
10: 09: 21 25 exam nation-in-chief on the qualifications first.
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10: 09: 23 1 THE COURT: Well, let ne ask

10: 09: 25 2 M. MCulloch. Do you plan to nmake sone overvi ew
10: 09: 27 3 of this gentleman's qualifications as part of your
10: 09: 30 4 oral chief, sir?

10: 09: 32 5 MR McCULLCCH: Yes, Your Honour, but
10: 09: 36 6 exactly how far that goes will depend on what

10: 09: 39 7 tender I'mattenpting to justify.

10: 09: 42 8 THE COURT: Well, you only need to

10: 09: 43 9 justify your own, sir. | do think it would be nore
10:09: 48 10 practical if you could ask your -- whichever

10: 09: 54 11 credentials you wish to highlight because, of

10: 09: 57 12 course, you don't need to repeat themall, as a

10: 10: 05 13 first step, and then M. Townshend w Il ask his
10:10: 12 14 questions, as he is entitled to in

10: 10: 14 15 cross-exam nation, and you will have sone

10: 10: 15 16 t heoretical right of reply, sir. |Is there any
10:10: 18 17 reason why that wouldn't work out?

10:10: 20 18 MR McCULLOCH: | would sinply like to
10: 10: 22 19 make the observation that on our very prelimnary
10: 10: 24 20 understanding, ny friend' s suggestion, he is not

10: 10: 27 21 seeking to broaden the expertise proposed here but
10: 10: 30 22 to add a new category of experti se.

10:10: 35 23 THE COURT: How is that different from
10: 10: 36 24 br oadeni ng the expertise?

10: 10: 40 25 MR McCULLOCH It is a distinction
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whose significance, | guess, we can determ ne once
| have conpleted my qualification.
THE COURT: Al right. WlIl, as
occurred the last time, | said to you all that |

woul d want | egal subm ssions as well on the then
di sputed proposition that an expert wtness's
t ender coul d be expanded by the opposing party, and
t he exception would be if it were on consent.

And that is howit was resolved the
| ast tinme, but | amsure that in the neantine you
all looked it up. So we'll get to that once you
have finished the questioning step.

Pl ease go ahead.

EXAM NATI ON- I N- CH EF BY MR McCULLOCH

(On Qualifications):

Q Your Honour, | would like to ask
Prof essor McHugh if he has a copy of his curricul um
vitae before him

A No, | don't.

Q Perhaps if we could put it on the
screen. Do you see it before you?

THE COURT: So this is Exhibit 4439
that you are referring to?

BY MR- McCULLOCH:

Q Yes, Your Honour. And do you

Www.neesonsreporting.com
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recogni ze this docunent?

A It is ny curriculumvitae, yes.

THE COURT: Speak up, sir.

THE WTNESS: It is my curriculum
vi tae, yes.

BY MR M CULLOCH:

Q And who prepared it?

A | did.

Q | would like to take you, in fact
as part of the qualification exercise, to --
unfortunately, the first iteml| want to take
Prof essor McHugh to is one of the inpugned el enents
of his report, so | wll have to park the question
that | hoped to lead things off with, or --

THE COURT: Wiy don't you ask your
question, sir, and I"'msure M. Townshend w ||
stand up if he has a problem

BY MR McCULLOCH:

Q In which case | would like to turn
to Professor McHugh's report. That is Exhibit W2.
And | would Ilike to go to paragraph 1.2, which |
believe is on the second page of the PDF

THE COURT: This is the expertise
sunmmary?

MR. McCULLOCH:  Yes, Your Honour.
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THE COURT: Al right.

BY MR McCULLOCH:

Q Now, in paragraph 1.2 of your
report, Professor MHugh, you nention your father
Ashl ey George McHugh. Wy do you -- if | may
finish ny question.

THE COURT: Yes, you may finish your
guestion. Please suspend your answer, sir, until |
hear from M. Townshend.

BY MR, McCULLOCH:

Q Wiy do you do this?

THE COURT: kay. M. Townshend, what
IS your problemwth that?

MR. TOANSHEND: Your Honour, yes, that
I s one of the paragraphs we had a problemw th, and
not the entire paragraph but just the reference to
Prof essor McHugh's father, which I did not think
his father's qualifications were relevant to this.

And | ater in the paragraph, he tal ks
about his own qualifications, and that is fine and
nost of the paragraph |eads up to that. It was
just the reference to his father, and I had a --
when we were going to bring this exhibit, this
report being an exhibit, | had a black-1ined copy

of a nunber of paragraphs where | suggested there
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10: 14: 22 1 were things that did not belong. That is one --
10: 14: 24 2 THE COURT: So your subm ssion is that
10: 14: 26 3 it is not relevant?
10: 14: 32 4 MR. TOMNSHEND: That's correct.
10: 14: 33 5 THE COURT: Al right. M. MCulloch?
10:14: 35 6 MR. McCULLOCH:  Your Honour, | would
10: 14: 36 7 | i ke Professor McHugh to explain why he considered
10: 14: 38 8 It relevant when he included it in his report.
10: 14: 40 9 THE COURT: Well, it seens like a fair
10: 14: 42 10 request. Do you have any objection to that,
10: 14: 44 11 M. Townshend?
10: 14: 46 12 MR TOMANSHEND: No, Your Honour.
10: 14: 47 13 THE COURT: Coul d you pl ease expl ain
10:14: 48 14 why you included the discussion in here about your
10: 14: 52 15 father, sir?
10: 14: 53 16 THE W TNESS: Thank you, Your Honour.
10: 14: 54 17 My father's nortal remains spent their |ast night
10: 14: 58 18 on earth in a Maori neeting house. It is Maori
10: 15: 02 19 customto acknow edge your ancestors if they have
10: 15: 06 20 made a contribution to the cause being heard. So
10: 15: 09 21 the reference to ny father is sonething that would
10:15: 11 22 be expected in the hone of nmy upbringing in New
10: 15: 16 23 Zeal and, and it would be regarded as unusual were
10: 15: 18 24 this reference not nmade. It is part of the
10: 15: 21 25 association with the cause through ny famly, so
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10: 15: 24 1 that is a reflection of Maori protocols, of

10: 15: 30 2 know edge, and of representation in a |egal

10: 15: 33 3 setting.

10: 15: 34 4 THE COURT: Al right. Having heard
10:15: 35 5 t he explanation, M. Townshend, and taking into
10:15: 41 6 account nmy coment now that the references will be
10: 15: 51 7 limted to this witness's explanation, are you now
10: 16: 00 8 content, or do you wi sh sone other renedy?

10: 16: 03 9 MR TOMSHEND: | amcontent that that
10: 16: 05 10 be conti nued.

10: 16: 07 11 THE COURT: Thank you, sir. Please go
10: 16: 09 12 ahead.

10: 16: 10 13 BY MR M CULLCOCH:

10: 16: 10 14 Q Prof essor McHugh, | would |ike now
10: 16: 11 15 to turn back to your curriculumvitae, which you
10: 16: 17 16 have on the screen before you.

10: 16: 21 17 A Yes.

10: 16: 22 18 Q | would like to take you to your
10: 16: 26 19 present responsibilities. You indicate that you

10: 16: 31 20 are a Professor of Law and Legal History. Could
10: 16: 36 21 you explain what that nmeans? |s there a

10: 16: 41 22 di fference? Wy are you a Professor of Law and

10: 16: 45 23 Legal History?

10: 16: 45 24 A Wl |, when you are pronoted to a
10: 16: 47 25 Prof essorshi p at Canbridge, which counts as a sort
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10: 16: 51 1 of recognition of having achieved a certain

10: 16: 54 2 standing, | guess, you are entitled to choose the
10: 17: 00 3 name of the Chair you wish to hold, and |

10: 17: 04 4 pur posefully chose |aw and | egal history because
10:17: 07 5 they reflect essentially the two caps that | wear
10:17: 11 6 academ cal | y.

10:17:11 7 | have been closely involved in the
10:17: 14 8 devel opnent of contenporary |aw and commentary on
10:17:18 9 it, and I have al so been heavily involved in |egal
10:17: 23 10 history, historical inquiries, witing, research,
10:17: 29 11 and the two can often be distinct.

10:17: 34 12 And so that is why | chose a title that
10: 17: 36 13 reflected the two hats that | wear.

10:17: 39 14 Q And speaking of hats, | don't

10:17: 42 15 think | need to take it to you. It is in your

10:17: 44 16 report at paragraph 2.3, page 6. You say you are
10:17:50 17 not an et hnohi stori an.

10:17:55 18 A Correct.

10: 17:55 19 Q Coul d you expl ai n your

10: 17: 56 20 understand -- what your understandi ng of

10:18: 01 21 et hnohistory is, and howit is distinct fromthe

10: 18: 05 22 | egal history that you practice?

10: 18: 07 23 A Et hnohi story | view as a techni que
10:18:12 24 used by or available to certain historians. It is
10: 18: 15 25 not a vocation, and it is not self-designation.
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Et hnohi story to me is the use of custonmary

know edge -- customary know edge applied explicitly
in the anal ysis of historical events.

So the practitioner of ethnohistory
wi || have access to the customary know edge and
will be able to |locate the customary know edge
within a particular setting.

Now, | don't have the linguistic, the
ant hr opol ogi cal background or expertise to be an
et hnohi storian, but, of course, one can recognize
et hnohi story when it is being practiced, and it is
by explicit reference to cultural know edge.

Now, one has to separate ethnohistory
fromprimtivism Primtivismis sinply a
reference to a pre-contact culture and the belief
systemthat that Indigenous conmunity woul d have
had.

Et hnohi story deals with a post-contact
setting, and in a post-contact setting, there wll
be a syncretic vision of the Indigenous wth the
received and with the arriviste, if you |iKke,
systens of thought.

Q Excuse ne, if you could clarify
“arriviste"?

A The newWy arrived, the settler in
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10:19: 39 1 the case of North Anerica. So ethnohistory

10:19: 41 2 I nvol ves | ooking at syncretic processes within an
10: 19: 46 3 | ndi genous community, making explicit the use of
10:19: 48 4 customary knowl edge, its state of devel opnent at a
10:19: 51 5 particular historical nmonent, and over time if that
10: 19: 55 6 I s avail abl e.

10: 19: 55 7 Q Agai n, Professor MHugh, if you
10:19: 57 8 coul d explain syncretic?

10: 20: 00 9 A Syncretic nmeans two systens of

10: 20: 03 10 t hought com ng together, and the product of that
10: 20: 05 11 I nteraction. So an ethnohistorian will be draw ng
10: 20: 14 12 upon and explicitly referring to customary

10: 20: 16 13 knowl edge fromw thin an I ndi genous conmunity.

10: 20: 18 14 Q Thank you. | would like to nove
10: 20: 21 15 on to the next itemin your curriculumvitae, your
10: 20: 26 16 current research. Now, | would ask you to outline
10: 20: 31 17 your current research insofar as it is relevant to
10: 20: 37 18 a matter in your report, and perhaps you could

10: 20: 38 19 explain, as you go along, why the current research
10: 20: 44 20 you are discussing is relevant to the material in
10: 20: 48 21 your report.

10: 20: 48 22 A Wll, | have been working on a

10: 20: 51 23 project. It is a wrking title for a book called
10: 20: 55 24 “"Albion's Sceptre: Ofice and Prerogative in the
10: 20: 59 25 Constitutional Culture of the British Enpire."
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10: 21: 02 1 It straddles the 17th, 18th and nost of
10: 21: 07 2 the 19th century, and at the nonent, it |ooks |ike
10: 21: 09 3 it is going to be several volunes. The first
10: 21: 11 4 vol ume concerns |and and |land policy in the British
10: 21: 14 5 Enmpire, particularly in the North Anerican and the
10: 21: 16 6 Atlantic colonies during the 18th and early 19th
10:21: 20 7 century.
10:21: 21 8 Overall, | amasking, particularly ny
10: 21: 28 9 | egal colleagues, for a nore careful history of the
10: 21: 31 10 role of law in the experience of enpire fromthe --
10: 21: 39 11 basically fromthe discovery of the New Wrld. 1In
10: 21: 43 12 particular, the book is inplicitly an argunent for
10: 21 47 13 a clearer sense of the epistemc features of |aw
10: 21: 54 14 and as those features change over tine.
10: 22: 02 15 Q Coul d you explain epistemc
10: 22: 09 16 features?
10: 22: 09 17 A Epistemic is a systemor a way of
10:22: 10 18 knowi ng and articulating one's realization of the
10:22:13 19 world. So | am |l ooking at |aw probably in two
10: 22: 15 20 senses: as a node of social order and as a node of
10: 22: 20 21 t hought .
10: 22: 21 22 And when | say we have to historicize
10: 22: 26 23 t hese nodes, if one thinks of a tineline and just
10: 22: 29 24 t hi nks of how these enterprises change over tine,
10: 22: 34 25 the way in which | aw operates to generate soci al
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10: 22: 37 1 order, and the way in which it changes as a system
10: 22: 41 2 of thought.
10: 22: 48 3 Now, law is a human enterprise. It is
10: 22: 50 4 a human enterprise that lives in time, so it is an
10: 22: 53 5 enterprise of human beings over tine. It is
10: 22: 54 6 I nherently prone to change. And that is why | draw
10: 22: 57 7 this timeline anal ogy.
10: 23: 01 8 If you |l ook at the law as a pursuit of
10: 23: 04 9 soci al order, we see that the settings in which
10: 23: 08 10 this pursuit occur change over tinme, and changi ng
10:23: 11 11 over tinme can also include the span in which | aw
10:23: 15 12 seeks social order, the |ocation, so we can go from
10:23:19 13 enpire to periphery, and there wll also be, of
10: 23: 25 14 course, changes within the social order of a
10: 23: 27 15 non-| egal ki nd but which have an inpact upon the
10: 23: 30 16 devel opnent of law as cultural, technol ogical, for
10: 23: 33 17 exanpl e.
10: 23: 33 18 Q Coul d you give sone illustrations
10: 23: 35 19 of these changes you have nentioned?
10: 23: 38 20 A Wel |, the obvious change is the
10: 23: 42 21 | nperial enterprise at the beginning of the 17th
10: 23: 45 22 century that starts off as the discovery of the New
10: 23: 47 23 Wrld, the establishnment of marginal col onies on
10: 23: 52 24 t he seaboard of the Atlantic.
10: 23: 56 25 And then if we go through to the period
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10: 23: 59 1 of the Seven Years' War, we have two -- three major
10: 24: 03 2 | nperial powers contesting for their interest

10: 24: 08 3 W thin the continent, the col onies established

10: 24: 12 4 al ong the seaboard and spreading inwards, with a

10: 24: 15 5 fur trade in the interior.

10: 24: 17 6 And then if we conme into the 19th

10: 24: 22 7 century, we have the United States now a maj or

10: 24: 25 8 power, and we have British North Anerica, the two
10: 24 32 9 Canadas, and the international conpetition has now
10: 24: 36 10 resolved itself into the relations between Canada
10: 24: 43 11 I n the north, between Canada and the United States,
10: 24: 46 12 and the econom c changes, of course, that are

10: 24: 48 13 com ng then, profound econom c and technol ogi cal

10: 24: 52 14 change occurring in the first half of the 19th

10: 24: 54 15 century with things |Iike tel egraph, print,

10: 24: 58 16 transport, really major -- really major change that
10: 25: 04 17 has quite an i npact.

10: 25: 05 18 So we have to put |law within that

10: 25: 07 19 soci al order, but we also have to think of |aw

10: 25: 10 20 secondly as a system of thought and how t hat system
10: 25: 14 21 of thought locates and identifies itself, and we

10: 25: 19 22 have in the early nodern period -- by which | nean
10: 25: 22 23 the 16th, 17th and first half of the 18th century.
10: 25: 30 24 In that period, lawis not only a profession in the
10: 25: 34 25 sense that it is the | anguage or the way of thought
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10: 25: 38 1 used by a specialist clerisy, group of people, and
10: 25: 45 2 it begins in court wth pleadings and ways and

10: 25: 48 3 manners of dealing wth proceedi ngs, different

10: 25: 52 4 jurisdiction, different courts. That is all in one
10: 25: 55 5 sense.

10: 25: 55 6 But in the early nodern period, nost

10: 25: 57 7 Engl i shmen were educated in the nature of |aw

10: 26: 00 8 because they would be taking roles as justices of
10: 26: 03 9 the peace in the localities, or else they would be
10: 26: 06 10 dealing with corporations.

10: 26: 07 11 And so | aw was a nmuch nore pervasive
10: 26: 11 12 way of thought that attracted Englishnmen of a

10: 26: 17 13 certain class. They were talking of rights and

10: 26: 20 14 | i berties, and they would understand this. There
10: 26: 21 15 was a very strong | anguage of |aw running through,
10: 26: 25 16 for exanple, the contestation, panphleteering of

10: 26: 28 17 t he American Revol ution,

10: 26: 29 18 Q Sorry --

10: 26: 30 19 A So we have a society that is

10: 26: 31 20 | mrersed and an idea of law that is not technical
10: 26: 36 21 but which is very well-founded and has been part of
10: 26: 38 22 t hei r upbringing and their education.

10: 26: 39 23 Q | f you nove back a second, you

10: 26: 42 24 said the contestation, and |'mafraid | mssed a

10: 26: 45 25 word or two.
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10: 26: 46 1 A Vell, when there is great tinmes of
10: 26: 49 2 soci al upheaval |ike the American Revolution, there
10: 26: 53 3 w Il not only be, as eventually there was, the

10: 26: 57 4 recourse to arns, there will be debate, panphlets,
10: 27: 02 5 di scussi ons, books, tracts, representative

10: 27: 06 6 spokesnmen presenting thensel ves and arguing the

10: 27: 08 7 cause. The Anmerican Revolution was a period very
10:27:12 8 ripe in its production of such material, and with
10: 27: 18 9 contributors, as for exanple Thomas Pai ne, Thomnas
10: 27: 22 10 Jefferson, that are sone of the obvious, and so we
10: 27: 25 11 have a great flourishing of literature in which the
10: 27: 28 12 di fferent causes advocate thenselves. And the

10: 27: 30 13 historian of political thought will |ook at this,
10: 27: 33 14 and when the historian of political thought |ooks
10: 27: 35 15 at the literature of the American Revolution, it is
10: 27: 39 16 very clear there is a strong | egal and

10: 27: 42 17 constitutional elenment to this.

10: 27: 45 18 Sone authors, like John Phillip Reid,
10: 27: 48 19 have witten volunes on the nature of law that is
10: 27: 51 20 in circulation and being argued at the tine of the
10: 27: 54 21 Anerican Revol ution.

10: 27: 54 22 Now, this is not lawin the sense that
10: 27: 58 23 we today will be thinking about it, as providing

10: 28: 01 24 specific propositions and rules. This is |aw that
10: 28: 05 25 IS being used in an irresolvable context, but it
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provi des a | anguage and a node of thought in order

to justify a particular political course of action.

Q Coul d you tell us what you nean by
I rresol vabl e cont ext ?

A Vell, what we have with the | aw
during the 19th century is a transition, and the
transition acconpanies the rise of the Victorian
adm nistrative state and the arrival of law as a
service industry. And it is also connected with
the reforns that are being nade to the profession
and in the organization of the courts. Sone people
refer to this as the positivization of law. Law
becones di sengaged fromthe person that is
iterating it. It |oses a sense or a location, an
office, and instead beconmes an abstract set of
rules that are applied with a forensis that is
distinctly law that is the practice of a qualified
and di sci plined profession.

And that is how |l aw is understood today
in terns of rules derived fromlegal sources. The
| egal sources wll be statute or case |aw, and they
wi Il sustain a proposition which may or may not be
upheld by a court, so that is doctrine becones the
f orenpst expression of the nature of |egal thought.

And this is a systemof |egal thought
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10: 29: 39 1 that is not available to the conmmunity at |arge,

10: 29: 42 2 unlike earlier notions of law. It is an idea of

10: 29: 45 3 | aw that is kept and contained within a

10:29: 49 4 prof essi onal i zed conpass and, of course, the |egal
10: 29: 53 5 pr of essi on becones organized in the 19th century.
10: 29: 56 6 Legal education becones the preserve of the

10: 29: 59 7 uni versity, and the judges devel op and articul ate
10: 30: 02 8 rul es of stare decisis and precedent --

10: 30: 02 9 THE COURT REPORTER I'msorry. Your
10: 30: 02 10 Honour, through you, |I'm having sone trouble, as

10: 30: 02 11 the w tness speeds up, understanding what he is
10:30: 14 12 sayi ng.

10: 30: 14 13 THE COURT: Al right. So I'mgoing to
10: 30: 15 14 ask you just to speak a little bit nore slowy for
10:30: 19 15 Madam Reporter.

10: 30: 20 16 THE WTNESS: Thank you. [|'msorry.
10:30: 23 17 THE COURT: Pl ease go ahead.

10: 30: 26 18 BY MR McCULLOCH:

10: 30: 26 19 Q Just before you start, if | could
10: 30: 28 20 ask if you could give us an approximte tinme when
10: 30: 30 21 this transition fromthe early nodern to the nodern
10: 30: 32 22 state of |aw --

10: 30: 33 23 A The transition is occurring late
10: 30: 34 24 in the 19th century, and you can find it in the

10: 30: 37 25 work of -- in the Canadian setting of it, in the
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10: 30: 40 1 wor k of such legal historians as Richard Ri sk, for
10: 30: 43 2 exanpl e.

10: 30: 44 3 | could give you an exanple of the

10: 30: 46 4 difference. Wwen | was -- when | began | ooking

10: 30: 52 5 into the field of Aboriginal rights in the

10: 30: 54 6 hi storical dinension in the early 1980s, | | ooked
10:31: 01 7 at the argunments that were constructed for common
10: 31: 03 8 | aw Aboriginal title. And inplicitly, there is a
10: 31: 06 9 ki nd of problemfromthe perspective of the nodern
10: 31: 09 10 way of thought, and that is that there is not nuch
10: 31: 12 11 | egal authority for Aboriginal title in the 17th
10:31: 16 12 and 18th century.

10:31: 17 13 There is a couple of cases. There is
10:31: 19 14 t he Mohegan di spute before the Privy Council which
10: 31: 24 15 remains irresolute, and then there are the Marshal
10:31: 26 16 cases, and the case called Synonds, and so --

10:31: 29 17 Q Just if you could rem nd us when
10:31: 32 18 you say the Marshall cases.

10:31: 34 19 A The Marshall|l cases are a trilogy
10: 31: 36 20 of cases decided by the United States Suprene Court
10: 31: 39 21 under John Marshall as Chief Justice. They are

10: 31: 45 22 regarded as a forenost articulation of the rights
10: 31: 52 23 of | ndi genous peoples. The Marshall cases have

10: 31: 56 24 been used in all kinds of settings to nake al

10: 32: 01 25 ki nds of argunents. The Marshall cases can nean
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10: 32: 08 1 what ever the user wants themto mean. That is
10:32:12 2 how -- |ike the Magna Carta, they becone so

10: 32: 18 3 | i oni zed and so revered that the historical context
10:32: 21 4 often gets lost, but they are cases that are used.
10: 32: 24 5 And a New Zeal and case in which several
10: 32: 27 6 sound bites support the contenporary comon | aw
10:32: 32 7 doctrine, a judgnment by Justice Chapman, and they
10: 32: 37 8 are used.

10: 32: 37 9 Now, |'mcertainly not speaking to

10: 32: 41 10 di sown the contenporary doctrine of Aboriginal

10: 32: 43 11 title but sinply to say that it applies the only
10: 32: 48 12 rules of its nethod and | ooks back into the past

10: 32: 50 13 for cases, and it doesn't raise, as it raised with
10: 32: 54 14 me, the question, Well, there is not nuch | aw goi ng
10: 32: 56 15 on there, is there? And the law that is not going
10: 32: 58 16 on is law that we know, |law in that sense of

10:33: 01 17 statutes and case | aw

10: 33: 03 18 And that realization makes one think,
10: 33: 06 19 Vel |, maybe they have got a different idea of |aw,
10: 33: 09 20 or maybe there is no lawat all. Now, you can't
10:33:12 21 say there is no law at all because we are not

10: 33: 14 22 dealing with people in a state of | awl essness. W
10:33: 17 23 are dealing with people who do have a sense of |aw
10: 33: 20 24 in the social order. It is just that it is not our
10: 33: 26 25 nodern professionalized view, doctrinal view of
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10:33:31 1 | aw, and that did | ead ne along the path that |
10:33: 34 2 have subsequently taken.

10:33: 35 3 | certainly do not wish to be

10: 33: 37 4 under st ood as bei ng negative about the common | aw
10: 33: 39 5 doctrine of Aboriginal title because | have been,
10: 33: 41 6 in the New Zeal and context and internationally,

10: 33: 43 7 probably one of the forenost advocates and

10: 33: 48 8 academ cs dealing with Aboriginal title.

10: 33: 50 9 But Aboriginal title is a |egal

10: 33: 54 10 argunent that was constructed in the 1970s froma
10: 33: 58 11 m sh-mash of sources, very inportant, very crucial,
10: 34: 02 12 but it is not a body of doctrine that applied or

10: 34: 07 13 was being applied by historical actors in forner
10:34:10 14 times.

10: 34: 10 15 Q VWll, in your CV, you nention that
10:34: 14 16 this proposed book that you are working on

10:34:18 17 di scusses the Indian provisions of the Royal

10: 34: 22 18 Proclamation. Could you explain the way in which
10: 34: 25 19 t he Royal Proclamation in 1763 fits into this

10: 34: 30 20 di vide that you have been descri bi ng?

10: 34: 32 21 A Wll, | can explain the Royal

10: 34 36 22 Procl amation by reference to what it was not. It
10: 34: 38 23 was not considered a statute at the tinme. It is
10: 34: 44 24 part of a so-called comon |aw interpretation of

10: 34: 46 25 t he Royal Proclamation that is regarded as having
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10: 34: 50 1 the effect of a statute and as al ways havi ng been a
10: 34: 54 2 statute.

10: 34: 55 3 Fromthat is built a narrative of Crown
10: 35: 01 4 |iability based upon conpliance or otherwise with
10: 35: 03 5 t he Royal Proclamation. Wen one | ooks nore

10: 35: 08 6 closely at the material, | had considerable

10: 35: 11 7 difficulty with that and | continue to have strong
10: 35: 16 8 difficulty with that. None of the advocates of the
10: 35: 19 9 comon | aw vi ew of the Proclamation have

10: 35: 23 10 famliarity with the detail of the political

10: 35: 26 11 context or look at the political contexts in which
10: 35: 31 12 t hat singular, enduring interpretation would apply
10: 35: 38 13 because if they did, they would historicize the

10: 35: 42 14 Interpretation of the Royal Proclamation and see

10: 35: 44 15 that there is not one unitary interpretation.

10: 35:48 16 THE COURT: M. Townshend?

10: 35: 49 17 MR TOMSHEND: Your Honour, we are

10: 35: 50 18 still at the stage of qualifying this wtness, and
10: 35: 53 19 | think what he is testifying to now are things

10: 35: 57 20 that he needs to be qualified before he can give

10: 36: 00 21 t hese opi ni ons.

10: 36: 07 22 MR McCULLOCH:  Your Honour, we are, as
10: 36: 08 23 part of the qualification, denonstrating that

10: 36: 11 24 Prof essor McHugh is an ongoi ng active schol ar

10: 36: 16 25 continuing to be engaged by the issues. This has
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10: 36: 19 1 been part of the qualifications that we did for

10: 36: 24 2 M. Wentzell and also for Professor Beaulieu, to

10: 36: 32 3 denonstrate the scholarship that they brought to

10: 36: 34 4 bear is an area in which they are currently

10: 36: 36 5 engaged.

10: 36: 37 6 However, since we will be returning to
10: 36: 39 7 t hese issues in the discussion of the report, |

10: 36: 42 8 would like to wap up this portion by asking just
10: 36: 47 9 one nore question.

10: 36: 49 10 THE COURT: Yes. M. Townshend, |

10: 36: 52 11 under stand why you stood up, but it may just be a
10: 36: 59 12 nuance that doesn't fall within an objected section
10: 37: 04 13 of this gentleman's report anyway.

10: 37: 06 14 So as long as M. MCulloch is going to
10: 37: 09 15 wap it up, | think we are all right. Al right?
10:37:13 16 Go ahead, sir.

10: 37: 14 17 BY MR McCULLOCH:

10:37: 14 18 Q And, Professor MHugh, could you
10:37: 16 19 tell me what this overarchi ng understandi ng of the
10: 37: 22 20 changes in |aw that you have just described has to
10: 37: 25 21 do wth what Sir Francis Bond Head was doing in

10: 37: 31 22 1836.

10:37:31 23 A The point is that we are in a

10: 37: 34 24 different world. We are in a world that doesn't

10: 37: 36 25 think of |aw the way we do, that has an idea of
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10: 37: 41 1 public authority based upon office and an

10: 37: 46 2 acceptance of the scope and real mof the

10: 37: 48 3 prerogative that we do not have.

10:37:51 4 So to understand how | aw circul ates and
10: 37:55 5 Is present wthin the events of the 1830s in Upper
10: 38: 01 6 Canada, we have to historicize; that is to say,

10: 38: 07 7 give historical understanding to the way in which
10: 38: 09 8 | aw and public authority were being thought about
10: 38: 12 9 and operationalized at that time. The book that I
10: 38: 16 10 amwiting is overall an exercise -- it is going to
10: 38: 20 11 be a very nmultivolunme exercise in reconstruction of
10: 38: 25 12 a world in which office and prerogative and, in the
10: 38: 28 13 report, sovereign conportnent describe howlawis
10: 38: 33 14 present.

10: 38: 34 15 It is not the inperative, positivized
10: 38: 40 16 doctrinal |aw that we know today, but a different
10: 38: 43 17 way of thinking about |aw

10: 38: 44 18 And so we are in a different world, and
10: 38: 45 19 that is the historical world that | tried to -- |
10: 38: 50 20 refer toin ny report.

10: 38: 53 21 Q Thank you.

10: 38: 54 22 A Thank you.

10: 38: 54 23 Q | would like to nove on now to

10: 38: 58 24 your occupational background. W have established
10:39: 01 25 that you are a Professor of Law and Legal Hi story.
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Coul d you tell ne about your previous university

positions.

A I n Canbri dge?

Q Yes.

A Vell, | went to Canbridge to
conplete a Ph.D., which | did, and that was -- |
was quite lucky in that ny career has coi nci ded
wth the rising of -- within an intellectual
nmovenent, | guess, in which | aw has been inportant.
And we have gone from ant hropol ogy being the | ead
di sci pline and di scussi on of Indigenous peoples to
law, and | was there at a very early nonent.

And | did nmy masters in Saskatoon where
Brian Slattery was | eading the Native Law Centre
and ot her academcs with their talent at the sane
time, Kent McNeil, who was about to go over to
Oxford to commence his Ph.D., and Brian threw the
New Zeal and cases at ne -- well, he didn't throw
themat nme. He said, | can't make sense of these.
Way don't you go and have a | ook? So off | went,
and that was the beginning of nmy Ph.D.

di ssertation, which led to certain inportant events
i n New Zeal and over succeedi ng decades.
And then on the strength of that, | was

elected to a research fellowship, and then a
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10: 40: 39 1 teaching position in ny college and then at the
10: 40: 41 2 university. So | stayed in Canbridge for the
10: 40: 47 3 dur ati on.
10: 40: 48 4 My initial scholarship was very
10: 40: 50 5 doctrinal. It was on real mand scope and
10: 40: 55 6 applicability of the conmmon | aw doctrine of
10: 40: 58 7 Aboriginal title. At this stage, | was very
10: 41: 00 8 absorbed in it and very involved in its applied
10: 41: 04 9 setting in New Zeal and.
10: 41: 08 10 But being in Canbridge, | also was
10:41: 11 11 m xing with historians of political thought. One
10: 41: 15 12 cannot help be in the humanities in that town and
10:41:18 13 not experience the influence of John Pocock and
10:41: 23 14 Quentin Skinner. So ny academ c interest and
10: 41: 29 15 research took a nore historical direction and a
10: 41: 32 16 nore historicized direction as a result of that,
10: 41: 38 17 and that led to the second cap, the legal history
10: 41: 40 18 cap, which I'mwearing and interested in these
10: 41: 45 19 proceedi ngs.
10: 41: 46 20 Q Could I actually ask you a
10: 41: 47 21 questi on about your doctoral thesis. Dd it
10: 41: 51 22 receive any prizes?
10: 41: 54 23 A | was | ucky enough to be awarded
10: 41: 57 24 the Yorke Prize. | suppose in a way they had to
10: 42: 02 25 give it to ne, because by the tinme it was awarded,
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10: 42: 04 1 t he New Zeal and Suprene Court, in a case called

10: 42: 07 2 Te Weehi, had recogni zed the comon | aw doctri ne of
10:42:10 3 Aboriginal title as it applied to customary Maori
10: 42: 14 4 Interests, of fishing interests on the coastline.
10: 42: 15 5 And that was as inportant a case as

10: 42: 19 6 Cal der in Canada, and Mabo, No. 2, in Australia.

10: 42: 26 7 And in the judgnment, Justice WIlIlianson refers

10: 42: 31 8 extensively to ny work.

10: 42: 32 9 And so given the results that were

10: 42: 35 10 occurring, the Yorke Fund decided -- the

10: 42: 41 11 adm ni strators of the Yorke Fund awarded ne the

10: 42: 44 12 prize.

10: 42; 44 13 The prize had al so been won many years
10: 42: 47 14 before by the judge who was then the President of
10: 42: 50 15 t he New Zeal and Court of Appeal, Sir Robi n Cooke.
10: 42: 55 16 He was | ater Lord Cooke. He was later to becone
10: 42: 59 17 the first Commonweal th Judge to sit in the House of
10: 43: 02 18 Lords, and Robin was a good friend, and he had a
10: 43: 07 19 personal copy of ny Ph.D., and he was very pleased
10:43: 11 20 when it won a Yorke Prize because that was the
10:43: 15 21 first New Zeal ander since him

10: 43: 16 22 Q And goi ng back to your enpl oynent
10:43:18 23 history, | noticed that you were a Visiting

10: 43: 22 24 Professor of law at Victoria University of

10: 43: 24 25 Vel lington as the Ashley McHugh - Ngai Tahu
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10:43: 35 1 Prof essor of Law. Can you tell us about that?

10: 43: 37 2 A This is an occasi onal position

10: 43: 39 3 established by the Ngai Tahu Maori Trust. Now, the
10: 43: 41 4 Ngai Tahu, the iw or Maori tribe covering nost of
10: 43: 46 5 the south island of New Zealand, | refer to their
10: 43: 49 6 claimin ny report in the opening paragraphs, and
10: 43:53 7 ny father's invol venent.

10: 43: 55 8 After ny father passed away, soon after
10: 44: 00 9 t he Ngai Tahu Trust Board established a fund in

10: 44: 05 10 menory of him and | was the first visiting

10: 44: 07 11 Pr of essor.

10: 44: 08 12 Q Thank you. | would like to nove
10: 44:12 13 on now to your publications. Obviously, they are
10: 44. 16 14 very extensive, and | amnot going to go through

10: 44: 18 15 themall. | amin a bit of a dilemma in that |

10: 44: 26 16 have identified those that are relevant only to

10: 44: 29 17 | egal history and not to nodern law, so that this
10: 44: 32 18 qualification only applies to the tender as we have
10: 44: 36 19 proposed it.

10: 44: 36 20 A | under st and.

10: 44 37 21 Q Ckay. | would like to go under

10: 44: 43 22 “Publications", nunber 12, which is page 4 of the
10: 44: 48 23 CV. And at itemnunber 12, there is an entry in

10: 44. 58 24 The New Oxford Conpanion to Law. Could you tell us
10: 45: 02 25 about that?
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10: 45: 03 1 A That is sinply a condensed

10: 45: 07 2 description of the arrival of the comon | aw

10: 45:12 3 doctrine in the relevant jurisdictions, Canada,

10: 45: 18 4 Australia and New Zeal and, and as an identification
10: 45: 23 5 of the organic common law in an Inperial setting.
10: 45: 27 6 Q Ckay. And now on the next page,
10: 45: 32 7 page 5, under "Major articles in refereed academc
10: 45: 38 8 | egal periodicals", I would [ike to ask you about
10: 45: 41 9 nunber 6, "Maori Fishing R ghts and the North

10: 45: 47 10 Anerican I ndian".

10: 45: 48 11 A That article was the final in a

10: 45: 54 12 trilogy, four, five and six, that Justice

10: 46: 02 13 WIllianson relied upon in the Te Wehi case. Those
10: 46: 05 14 were the first -- really the first advocacy of the
10: 46: 11 15 applicability of comon | aw Aboriginal title in New
10: 46: 15 16 Zeal and and, as | said, related to the recognition
10: 46: 19 17 of a termused as non-territorial fishing rights

10: 46: 25 18 and which then led to Maori nmaking a claimto

10: 46: 32 19 conmercial sea fishery rights, which had resulted
10: 46: 34 20 in a maj or settlenent and as a result of which the
10: 46: 40 21 regul atory framework for fishing rights around the
10: 46: 43 22 coast was adapted in a way that took vastly nore

10: 46: 47 23 account of the Maori customary interests than had
10: 46: 51 24 fornerly been the case.

10: 46: 52 25 Q And now | would like to ask you on
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10: 46: 56 1 this same page -- or rather, page 6, about nunber
10: 47:00 2 11, "The common | aw status of col onies and

10: 47: 04 3 Aboriginal 'rights': how |lawers and historians

10: 47: 09 4 treat the past".

10:47: 11 5 A Wll, this -- and if you | ook

10: 47: 13 6 | mmedi ately above it, you'll see "Constitutional
10:47:17 7 Voi ces" and "Law, History and the Treaty of

10: 47: 21 8 Waitangi ", and the 1998 one.

10: 47: 23 9 By then, | had beconme nmuch nore clear
10: 47: 25 10 of the nethodol ogi cal distinctions being nade

10: 47: 28 11 between the legal historian and the doctrinal --
10:47:33 12 contenporary doctrinal |awer, and those three

10: 47: 37 13 articles, in particular nunber 11, reflect this

10: 47: 40 14 consci ousness and nmy witing about it.

10: 47: 42 15 The 9 and 10 are nore rel ated towards
10: 47: 46 16 t he New Zeal and setting, whereas 11 deals wth

10: 47:52 17 | nperial constitutional history at |arge.

10: 47: 55 18 Now, this is a time, the [ate 1990s,

10: 47:59 19 when | nperial constitutional history is becom ng an
10: 48: 03 20 emerging field within history at large, so |I'm

10: 48: 07 21 there witing this, explaining howthe status that
10: 48: 15 22 were given colonies, as conquered or ceded or
10:48:19 23 settled, was a categorization nade adm nistratively
10: 48: 23 24 at the tine to decide the position of settler

10: 48: 30 25 communities. It was not a distinction applied for
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10: 48: 38 2 their rights, whatever they m ght be.

10: 48: 41 3 So the contenporary use of that

10: 48: 45 4 di stinction by sone scholars of Aboriginal rights
10: 48: 48 5 was one being made di vorced from historical

10: 48: 51 6 context. So I was nmaking the distinction between
10: 48: 54 7 an historical inquiry, which | ooks at the concerns
10: 48: 59 8 of actors at that tinme, and how t he | egal

10: 49: 04 9 under st andi ngs by which they are operating as

10: 49: 08 10 contrasted with the questions that a contenporary,
10: 49: 15 11 doctrinal |awer would have at the sane tine.
10:49:18 12 Q Has that article acquired any

10: 49: 20 13 recognition?

10: 49: 21 14 A VWl |, yes, you can see that it has
10: 49: 23 15 there in the CV. It has been reprinted in the

10: 49: 28 16 | egal theory and legal history series, edited by
10: 49: 35 17 Maksym | ian Del Mar and M chael Lobban, and anong
10: 49: 41 18 ot her, there appears sone quite illustrious

10: 49: 45 19 conpany, including Sir John Baker, who is probably
10: 49: 48 20 far and away the nost em nent Angl o Comrmonweal t h
10: 49: 51 21 | egal historian today, and he is also at Canbridge,
10: 49: 55 22 so that was touching. So it is a collection that
10: 50: 04 23 assenbl es current thinking on the way in which

10: 50: 08 24 | egal history is done.

10: 50: 09 25 Q And | would like to turn the page
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10: 50: 13 1 toitem19. You can tell ne whether this is

10:50: 19 2 relevant to the legal historical project you are
10: 50: 24 3 currently engaged on. Could you tell ne what

10: 50: 27 4 "'Treaty Principles': Constitutional relations

10: 50: 29 5 I nside a conservative jurisprudence" is about?

10: 50: 33 6 A Vell, this is primarily a New

10: 50: 36 7 Zeal and article witten in a nenorial edition to
10: 50: 40 8 Robi n Cooke who had passed away, and thinking about
10: 50: 46 9 his heritage, his legacy, and the way in which | aw
10: 50: 51 10 had been operating in a New Zeal and setting where
10: 50: 55 11 hi storical clains have profound inportance.

10:51: 02 12 I n New Zeal and, Maori clains are based
10: 51: 06 13 upon a treaty, but it is not |like a Canadian treaty
10:51: 10 14 whi ch tends to be treaties of cession, of |and
10:51: 15 15 cession. The New Zeal and Treaty is the Treaty of
10:51:18 16 Wai tangi by which the Maori Chiefs of New Zeal and
10:51: 21 17 ceded the sovereignty of the country to the Crown.
10: 51: 24 18 Now, there is a difference between the
10:51: 26 19 Maori texts and the English texts, but the

10:51: 30 20 reference to the treaty principles is a reference
10: 51: 32 21 to a practice that began in New Zeal and during the
10:51: 40 22 1990s of incorporating certain treaty principles
10:51: 43 23 into the interpretation and application of |aw.
10:51: 49 24 Now, treaty principles neant that New
10: 51: 53 25 Zeal and courts developed a living tree idea of the
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10: 51: 56 1 treaty of cession, of the Treaty of Waitangi, and
10: 52: 00 2 gave it current meaning.

10: 52: 02 3 Now, what is quite clear is that treaty
10: 52: 04 4 principles, as devel oped in contenporary doctrine,
10: 52: 07 5 Is not the sane as the treaty principles as people
10: 52: 10 6 were thinking about themin 1840, and so the treaty
10:52: 15 7 principles that | amtal king about there are

10:52: 19 8 | ocated in a doctrinal world.

10:52: 22 9 Now, in that article, | also explain

10: 52: 25 10 that the doctrinal world of treaty principles has
10: 52: 29 11 been a world that revalidates customary forns of
10:52: 34 12 tribal authority, the iwi, and because of this, the
10: 52: 40 13 status and standing of Maori within the |egal

10:52: 42 14 system was dependent upon how they stood in

10: 52: 45 15 relation to clains being nmade under this treaty and
10: 52: 51 16 t hat gave the nature of the devel opnent of |aw and
10: 52: 59 17 Maori an inherently conservative cast.

10:53: 07 18 Q Ckay. | would Iike to nove on to
10:53: 08 19 page 9, nunber 26, "The Politics of Hi storiography
10:53: 15 20 and the Taxonom es of the Colonial Past: Law,
10:53:18 21 Hi story and the Tribes". Could you tell us about
10: 53: 22 22 that and in particular explain what you nean by
10:53: 28 23 hi st ogr aphy and t axonom es.

10: 53: 29 24 A By the politics of historiography,
10:53: 33 25 | mean the politics of the presentation of history,
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10:53: 35 1 the way in which it gets witten, because the

10: 53: 37 2 witing of history is as nuch, if one could call

10: 53: 40 3 it, a political act because it occurs within a

10: 53: 43 4 particular context in a contenporary setting, and
10: 53: 46 5 so | looked at the histories that were being

10:53: 51 6 witten in the 1980s, the 1990s, and how t hey

10: 53: 57 7 reflected the political circunstances of that tine,
10: 54: 04 8 and | | ooked in particular at the standing status
10: 54. 07 9 of the Royal Proclamation as -- and the devel opnent
10:54:12 10 of the argunment that it has always had the status
10: 54: 16 11 of a statute.

10:54:18 12 And | put it out that, well,

10: 54: 21 13 historically, the interpretation of the Royal

10: 54: 25 14 Procl amation is not consistent wth having al ways
10: 54. 27 15 been like that. Wilst doctrine today can take

10: 54: 31 16 t hat position, previous actors in a different past
10: 54: 35 17 were not navigating according to the statutory

10: 54: 37 18 nodel of the Royal Procl amation.

10: 54: 38 19 So we have to try and understand what
10: 54: 40 20 their idea of law was in that past, and so that is
10: 54: 43 21 what |'mtal king about there. |'mputting an

10: 54: 47 22 argunent | sonetines nmade in a New Zeal and setting,
10: 54: 52 23 and | amgiving it a Canadi an aspect.

10: 54: 53 24 Q And nunber 28 on the sane page,

10: 54. 57 25 which | believe you co-authored with Lisa Ford,
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10: 55: 01 1 "Settler Sovereignty and the Shape-shifting Cown".
10: 55: 05 2 A Well, | often nention Lisa. She
10: 55: 09 3 I's one of a group of exciting young scholars in

10: 55: 11 4 this field of Inperial constitutional history that
10: 55: 14 5 | spoke about as energing during the 1990s. By the
10: 55: 18 6 time we get into the 2000s, there is lots of young
10: 55: 20 7 scholars, a little bit ol der, who are producing

10: 55: 25 8 sonme very inportant work. Lisa is one of them

10: 55: 27 9 David Armtage is another, and Mark Hi ckford.

10: 55: 31 10 So this paper that we wote together

10: 55: 35 11 "Settler Sovereignty and the Shape-shifting Cown",
10: 55: 38 12 it tal ks about the Maori in New Zeal and have al ways
10: 55: 42 13 had a position that the Crown is the unreliable

10: 55: 48 14 treaty partner, and it's unreliable -- part of its
10: 55: 52 15 unreliability occurs because it shifts its shape.
10: 55: 56 16 It goes through internal constitutional changes

10: 55: 59 17 that are not brought to the attention of Indigenous
10: 56: 06 18 peopl e.

10: 56: 06 19 For exanple, the shift to responsible
10: 56: 10 20 government is a good exanple. It goes from being
10: 56: 13 21 an Inperial Crown, a Crown whose decision-nmaking is
10: 56: 17 22 | ocated in London, to one whose mnisters advising
10: 56: 20 23 the Crown are selected froma |ocal assenbly which
10: 56: 23 24 has, in turn, an accountability to a settler

10: 56: 28 25 el ectorate.
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10: 56: 29 1 And so these changes are occurring --
10: 56: 31 2 constitutional changes are occurring. The Crown is
10: 56: 34 3 shifting shape, and I ndi genous people are there

10: 56: 38 4 sitting on the sidelines blinking and wonderi ng

10: 56: 43 5 what i s going on.

10: 56: 43 6 Now, the termthe "shape-shifting

10: 56: 45 7 Crown" was | ater used by a research project in New
10: 56: 49 8 Zeal and funded by the Marsden Fund with over half a
10: 56: 53 9 mllion dollars New Zealand put into it to produce
10: 56: 54 10 t he book, and they took the sane nane "The

10: 56: 57 11 Shape-Shifting Crown". It canme out of Canbridge

10: 57: 00 12 University Press in the last 13 nonths. So that is
10:57: 02 13 atermthat is around as well.

10:57: 05 14 Q And the last itemon that page, "A
10:57: 10 15 conmporting sovereign, tribes and the ordering of
10:57: 14 16 i nperial authority in colonial Upper Canada of the
10:57: 16 17 1830s", and M. Koskenniem -- | certainly have
10:57: 26 18 that wong -- and Walter Rech and Manuel Fonseca.
10:57:31 19 A Thank you. | could, first of all,
10:57: 32 20 say a word about Marty, Professor Koskenniem , who
10:57: 38 21 was probably the forenost historian of

10: 57: 40 22 I nternational |egal thought. He has witten a very
10:57: 44 23 i nportant book called "The Gentle Civilizer of

10: 57: 50 24 Nati ons", which | ooks at the energence of

10: 57: 52 25 international law as a distinct disciplinary field
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10: 57: 58 1 during the 19th century and into the early 20th

10: 58: 01 2 century. And that has been a very influential

10: 58: 03 3 book.

10: 58: 04 4 Marty has run a series and continues to
10: 58: 09 5 run a series of sem nars organi zed by his research
10: 58: 13 6 students, the always very good research students,
10: 58: 17 7 at the University of Helsinki, and several vol unes
10: 58: 21 8 have been produced as a result of this European

10: 58: 24 9 research council funded ongoi ng exerci se.

10: 58: 29 10 | have been to three of them A couple
10: 58: 31 11 of them have been published. So that is the

10: 58: 37 12 setting that is occurring. It is occurring within
10: 58: 39 13 a broader European-based academ c project.

10: 58: 42 14 This particul ar paper arises out of

10: 58: 49 15 research postulated for this hearing, and it is

10: 58: 52 16 trying to capture the idea of public | aw as

10: 58: 58 17 understood at the tine, not being law in an

10:59: 03 18 | nperative sense, as externally inposed, nonitored
10:59: 08 19 and enforced against public authorities by courts,
10:59:13 20 which is the nodern notion. It is a different idea
10:59: 15 21 of law, and it is the idea of [aw that the

10:59: 17 22 sovereign conports with the behavi our expected of
10:59: 20 23 t he sovereign, so it is drawn fromthe prem se of
10:59: 25 24 office. Ofice -- and | will be stressing this
10:59: 31 25 t hr oughout ny evidence -- is the way in which
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10:59: 34 1 authority was conceived in the pre-Victorian

10: 59: 37 2 peri od.

10: 59: 39 3 Q So just to confirmthen, so it was
10: 59: 41 4 published in the book cited bel ow by Oxford

10:59: 48 5 Uni versity Press?

10: 59: 48 6 A That's correct.

10: 59: 49 7 Q And this is going to sound |like an
10: 59: 51 8 odd question. |Is that a reputable press,

10: 59: 54 9 Uni versity Press?

10: 59: 54 10 A | think so.

10:59: 55 11 Q Now, | would like to turn the page
11:00: 04 12 and item 33, the last in this heading, "Inperial

11: 00: 11 13 Law - the Legal H storian and the Trials and

11: 00: 13 14 Tribul ations of an Inperial Past."

11:00: 18 15 A Ckay. This is a collection of
11:00: 21 16 essays on designated topics edited by Chris Tomins
11: 00: 28 17 and Marcus Drubber. Marcus Drubber is at the

11:00: 31 18 Uni versity of Toronto, and Chris Tomins is a very
11:00: 37 19 | eadi ng historian of -- legal historian, works in
11:00: 43 20 Anerica, but his coverage has been the forner

11: 00: 46 21 British Enpire.

11:00: 47 22 The Oxford Handbook of Legal History,
11: 00: 50 23 there is really -- it is like a who's who of |egal
11: 00: 55 24 history today, and | was asked to wite about

11: 00: 58 25 | nperial law. And in this, | talk about the
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11:01: 01 1 previ ous ways of witing the history of Inperin:Pe8622
11:01: 04 2 law, that is to say, an effort by the Inperial

11:01: 09 3 authority, London, to govern the peripheries.

11:01: 16 4 | discuss previous attenpts, doctrinal
11:01: 22 5 approaches to the history, and then | tal k about
11:01: 26 6 nore nodern approaches, and | explain an approach
11:01: 29 7 based upon sovereign conportnent and office in
11:01: 33 8 t hat .

11:01: 33 9 Q Thank you. | would like to nove
11:01: 35 10 on now to the section entitled "Books" on page 10,
11:01: 45 11 and as briefly as you can, could you tell us what
11:01: 49 12 t he essential hypothesis in "Aboriginal Societies
11:01: 55 13 and the Common Law. A History of Sovereignty,

11:01: 58 14 Status and Sel f-Determ nation" is?

11:02: 01 15 A Wll, it starts fromthe position
11:02: 03 16 that | described earlier, from precarious

11:02: 11 17 beach-side conmunities established at the begi nning
11:02: 15 18 of the 17th century when the continent was call ed
11:02:19 19 the New World, through to the nodern day where | aw
11: 02: 26 20 has the -- the notion of |aw has changed, and the
11:02: 30 21 experience of Indigenous people in the intervening
11:02: 33 22 peri od has certainly been one of a profound change
11: 02: 38 23 and of the reduction of these circunstances in
11:02: 41 24 their own territories. That nuch is obvious and,
11: 02: 46 25 of course, it is an historical tale that is not
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11:02: 49 1 particularly -- that is not particularly -- it is
11:03: 10 2 not a dignified history. The white settlers and

11: 03: 14 3 their authorities do not conme out overall of the
11:03: 19 4 tale in a good light.

11:03: 22 ) But --

11:03: 22 6 Q Wul d you --

11:03: 23 7 A But it is also a history in which
11:03: 27 8 the -- | look at the mndset of the settlers. It
11:03: 31 9 I s not an account of how | ndi genous peopl es thought
11:03: 33 10 about or experienced, but, of course, the outcone
11:03: 39 11 of their experience often speaks for itself. It is
11:03: 42 12 the history of the way in which | aw encounters and
11:03: 45 13 constructs Aboriginal comunities and how that |aw
11:03: 50 14 and constructing themin a particular way at a

11: 03: 52 15 particular time is dealing wwth or giving thema
11: 03: 56 16 particular status or position within its own | egal
11: 04: 00 17 or der.

11: 04: 00 18 So it is a history of how a | egal order
11:04: 03 19 t hat establishes itself precariously then change --
11: 04: 07 20 as the nature of the legal order itself changes
11:04:09 21 over tinme, how Aboriginal peoples stand wthin that
11:04: 15 22 system and | take it through to the nodern day,
11:04: 19 23 but | | ook at the nodern day not as a doctrinal
11:04: 22 24 | awyer but as an historian.

11: 04: 25 25 So seeing the changes, for exanple,
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11:04: 28 1 that Calder brings in terns of Cal der being an

11:04: 34 2 absol utely profound and i nportant case because it
11: 04: 36 3 di spl aced the idea of the political trust that

11: 04: 40 4 previ ously had been the basis for public |aws view
11:04: 46 5 of the status, and | | ook at how having received
11:04: 50 6 their clains, the questions that becone pressing

11: 04: 54 7 historically now are not questions of rights so
11:04: 58 8 much as post-rights questions of how you deal wth
11: 05: 02 9 having rights, entities to manage, the

11: 05: 06 10 accountability of those entities, representation,
11: 05: 08 11 mandat e, nenber shi p.

11:05: 11 12 And seeing those issues that are

11: 05: 14 13 per pl exi ng and are exciting Aboriginal communities
11:05:19 14 t oday, how those are in a historical |ight of

11: 05: 26 15 intensifying legalism

11:05: 28 16 And | al so express a certain skepticism
11:05: 34 17 about the legalismand whether or not it is

11: 05: 37 18 actually leading to an inprovenent of their |ot,

11: 05: 40 19 and | repeat that in the next book, which is the

11: 05: 45 20 book on Aboriginal title.

11:05: 47 21 Q You have been tal king nore or |ess
11: 05: 50 22 non-stop for an hour. Wuld you like to pause and
11: 05: 53 23 have a drink of water?

11: 05: 54 24 A Thank you.

11: 05: 55 25 Q Wl l, obviously | think that is an
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11: 06: 02 1 excel |l ent segue to your next book. | gather,
11: 06: 06 2 however, just to tie that knot off, "Aboriginal
11: 06: 12 3 Soci eti es and the Common Law' has been generally
11:06: 15 4 wel | -received in the academ c community?
11:06: 17 5 A It has.
11:06: 17 6 Q Can you tell us about your next
11: 06: 24 7 book "Aboriginal Title". It is item4 on page 11.
11: 06: 32 8 A. Wll, "Aboriginal Title" was a
11: 06: 36 9 book | ooki ng back at the changes, nobst of which
11: 06: 42 10 were -- had occurred al ongside ny own academ c
11: 06: 47 11 career. | becane involved with the common | aw
11: 06: 53 12 Aboriginal title early in the 1980s when | was
11: 06: 56 13 witing ny dissertation and with Brian in
11: 06: 59 14 Saskat oon, and since then, there has been a
11:07: 04 15 profound rise in the legalismsurrounding and in
11:07: 09 16 sonme cases engul fing Aboriginal peoples, not just
11:07:12 17 in Canada but in Australia and in New Zeal and.
11:07:15 18 Now, in this book, | seek to describe
11:07: 18 19 that as an historical phenonenon; that is to say,
11:07: 22 20 froma period in which the relations were governed
11:07: 26 21 by -- sonmetinmes known as the political trust. The
11:07: 29 22 political trust is the idea that relations between
11: 07: 36 23 Abori gi nal peoples and the Crown is not sonething
11:07: 38 24 that is anenabl e to adjudicative process through
11:07: 44 25 the principles of justiciability and
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11:07: 47 1 conmensurability.

11: 07: 49 2 So justiciability would nean that

11:07: 58 3 | ndi genous peopl es could not go to court to enforce
11:08: 01 4 di mensions of their relationship with the Crown

11: 08: 03 5 t hrough the court process. It was a political

11: 08: 07 6 trust, a trust of the higher order, as it was

11: 08: 09 7 called in Tito v. Waddell No. 2 that courts woul d
11:08: 15 8 not -- would not adjudicate.

11:08: 21 9 Now, the idea of justiciability was

11: 08: 25 10 al so matched by the principle of commensurability.
11:08: 28 11 Commensurability is the idea that the courts |ack
11:08: 32 12 the institutional conpetence to adjudicate upon
11:08: 38 13 Abori ginal people's rights, particularly their

11: 08: 40 14 property rights, because it involves questions of,
11:08: 43 15 for exanple, overlapping clains, questions of

11:08: 48 16 | eader shi p, mandate, that the comon |aw -- and

11: 08: 52 17 sonetinmes it involves giving effect to the

11: 08: 55 18 consequences of a conquest or customary | aws that
11: 08: 57 19 the comon |aw of the tine in the 19th century

11: 08: 59 20 would regard it as -- | use this word in inverted
11: 09: 03 21 commas -- "barbaric".

11:09: 05 22 This the courts felt, inplicitly felt,
11:09: 08 23 was a matter for the executive branch. It involved
11:09: 13 24 t hem maki ng deci si ons about Aborigi nal peoples and
11:09: 17 25 their position and their positions between
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11:09: 19 1 t hemsel ves so nmuch as with the Crown that the

11:09: 22 2 executive was the appropriate body to deci de upon,
11:09: 26 3 because the Crown woul d have the overall view put
11:09: 29 4 toit, and as | wll be stressing later on, the
11:09: 32 5 interest of the Crowm lay not only in fairness to
11:09: 35 6 the particular comunity but fairness within the
11:09: 37 7 conmunity at large. The Crown wanted to be seen to
11:09: 40 8 be even- handed and consi stent.

11:09: 43 9 And that was sonmething the courts felt
11:09: 45 10 that the executive would and could do because the
11:09: 48 11 common | aw did not have the machi nery or the

11:09: 50 12 apparatus to intervene in this relationship, to
11:09: 54 13 make those deci sions about | eadership boundaries
11:09: 58 14 and what have you, and customary | aws.

11:10: 00 15 The common | aw couldn't do it, and so
11:10: 05 16 that was why the political trust governed those
11:10: 09 17 relations for so long, until things started

11:10: 14 18 changing in the 1970s.

11:10:18 19 Now, things started changing in the
11:10: 20 20 1970s, not just in relation to Aboriginal peoples
11:10: 22 21 but to the devel opnent of public -- Anglo

11:10: 27 22 Commonweal th public aw at large. For exanple, the
11:10: 31 23 conmon | aw devel oped principles of judicial review,
11:10: 35 24 and the idea that there was an unbounded executive
11:10: 37 25 di scretion was sonething the comon | aw coul d no
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11:10: 41 1 | onger take, but also the international covenants
11:10: 44 2 on civil and political rights were devel opi ng norns
11:10: 48 3 agai nst di scrimnation.

11:10: 50 4 So it was felt that if the common | aw
11:10: 52 5 was going to recogni ze settlers' property rights,
11:10: 55 6 It should be recognizi ng | ndi genous peopl es because
11:10: 58 7 it was discrimnatory that it didn't.

11:11: 00 8 And |ikew se, there was a rise of

11:11: 01 9 public interest litigation during that period, and
11:11: 07 10 t hat al so suggested that the courts could be nore
11:11:11 11 present in the relation between Crown and

11:11:15 12 | ndi genous peopl es.

11:11:16 13 So we have the confluence of a nunber
11:11: 20 14 of devel opnents within ideas of public |aw as they
11:11: 24 15 are devel oping during the 1970s and 1980s t hat

11:11: 28 16 gives rise to comon |aw Aboriginal title. And it
11:11: 31 17 uses the nost conservative of comon | aw noti ons,
11:11: 35 18 possession and property, in order to habilitate
11:11: 40 19 themw thin its |legal system

11:11: 42 20 Now, that -- this book when it gets at
11:11: 45 21 the use of a conservative doctrine |eads to

11:11: 49 22 probl ens because it transforns a relationship that
11:11:53 23 is political, that couldn't be subject to courts,
11:11: 55 24 into the nost detailed eventually and the nost

11:11: 59 25 conservative of |egal franmeworks, property.
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11:12: 01 1 But the devel opnent of Aboriginal title
11:12: 05 2 at that time historically speaking was to nudge
11:12:10 3 governnments into political settlenent because --
11:12:15 4 and to generate a political world to settle, and it
11:12: 20 5 was expected that that woul d happen.

11:12: 21 6 So after Calder, you don't have many
11:12: 24 7 cases, and you have the hiatus between the Canada
11:12: 29 8 Act in 1982 and the cases in the Suprene Court in
11:12: 32 9 t he 1990s, Van der Peet, Del ganuukw, on when you
11:12: 36 10 have the real mof constitutional conferences and an
11:12: 39 11 expectation that this political process of

11:12: 41 12 settlenment-making wll arise, and it doesn't, and
11:12: 45 13 so again Canadian |l aw historically develops into
11:12:50 14 the doctrinal shape that it is today with the Van
11:12: 59 15 der Peet test and Del ganuukw.

11:13: 00 16 So | look at the devel opnent of

11:13: 02 17 Aboriginal title not doctrinally as a corpus of
11:13: 08 18 rules but as an exanple rather Iike a judicial
11:13:11 19 review that energes and intensifies and acquires a
11:13: 16 20 doctrinal life of its own, and as that doctrinal
11:13:19 21 |'i fe becones nore and nore accentuated and nore
11:13: 22 22 furious, it disengages fromits own comunity.

11:13: 24 23 And the exanple | give is in Australia
11:13: 27 24 where Mabo No. 2 established the fiction of terra
11:13: 36 25 nul lius no I onger applied in Australia, and there
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11:13: 39 1 was a recognition of native title or Aboriginal
11:13: 43 2 title,.

11:13: 43 3 Now, the --

11:13: 46 4 THE COURT: | amgoing to interrupt
11:13: 47 5 you, sir, because that was a very |ong answer, and
11:13: 52 6 | want to make sure we are not getting off track.
11:13:55 7 MR McCULLOCH:  Your Honour, ny friends
11:13: 57 8 have i ndi cated over the past week that they would
11:14: 00 9 |i ke to ask a nunber of questions about this

11:14: 04 10 particul ar book and, therefore, in anticipation
11:14: 09 11 perhaps of a resolution of the qualification issue,
11:14:13 12 | have been encouragi ng Professor McHugh to explain
11:14: 17 13 t he wor k.

11:14: 19 14 THE COURT: That is fine. He has done
11:14: 20 15 that at sone length at this point. So | hardly
11:14: 23 16 interrupt a witness, only because after that

11:14: 27 17 | engt hy answer, |I'minterested to know if you have
11:14: 30 18 ot her questions. |If you don't think you have

11:14: 34 19 expl ored this enough, then you can ask anot her

11:14: 36 20 guesti on.

11:14: 37 21 BY MR- McCULLOCH:

11:14: 37 22 Q | think | would like to nove on to
11:14: 41 23 sone of Professor McHugh's other contributions to
11:14: 45 24 nodern |l egal activity. |In particular, | would |ike
11: 14: 49 25 to go to the section that he has labelled "OQher",
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11:14:53 1 whi ch includes a nunber of reports he has prepg?gﬁﬂl
11:14:59 2 to resolve either particular disputes or for

11:15: 02 3 pur poses of litigation.

11:15: 04 4 And this would be starting on page 13
11:15: 09 5 of the curriculumvitae. Now, in itemnunber 1 - |
11:15: 25 6 know | ' mgoing to get nost of this wong - you were
11:15: 28 7 a witness on the behalf of the Ngati Pikiao.

11:15: 34 8 A Pi ki ao.

11:15: 36 9 Q Pi kiao. Could you explain your
11:15: 40 10 role there, and the nature of the proceeding.

11:15: 43 11 A A lawer fromthe central north

11: 15: 47 12 I sl and town of New Zeal and, Ken Hi ngston,

11:15:53 13 conm ssioned nme to appear before the Waitangi

11:15: 57 14 Tri bunal, which is the statutory body addressing

11: 15:59 15 historical clains in New Zealand, to deal wth the
11:16: 02 16 proposed installation of a pipeline that was to
11:16: 09 17 di scharge waste into certain waters. That was the
11:16:12 18 first time that Aboriginal title had been -- conmon
11:16:18 19 | aw Aboriginal title had been put before a New

11:16: 22 20 Zeal and tri bunal .

11:16: 22 21 And that nonent was the beginning of --
11:16: 29 22 well, that is when it first acquired inportance.
11:16: 33 23 Ken Hingston is an inportant character. He appears
11:16: 35 24 again in the Mrl borough Sounds case as the Judge
11:16: 43 25 at first instance. Ken H ngston recognized Mori
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11:16: 51 1 customary rights in the Mrl borough Sounds in

11: 16: 56 2 relation to the planned oyster beds. That was the
11:16: 57 3 | ast thing Ken did before he retired. And at the
11:17:00 4 time, he had said to ne, in the Kaituna case, that
11:17: 06 5 he woul d use "Aboriginal Title" again, and he did.
11:17: 09 6 The | ast, he cane over -- he cane over to Canbridge
11:17: 12 7 for a week or so after he had retired, and we
11:17:15 8 di scussed this a |ot.

11:17: 15 9 Q | have one | ast question. It is
11:17: 20 10 going to be a big one, so | think it may take us
11:17: 23 11 right to the break. And nunber 15 on page 14, in a
11:17:30 12 very summary fashion, you describe the work you
11:17: 34 13 have done for the Attorney Ceneral of Canada in
11:17: 37 14 litigation. | would Iike to ask about this,

11:17: 43 15 starting with what your contribution was to the
11:17: 45 16 Chi ppewas of Sarni a.

11:17: 47 17 A The Chi ppewas of Sarnia case was
11:17:50 18 where -- ny first encounter with the Royal

11:17:57 19 Proclamation and its legal status was nade in a
11:17:59 20 public forum There, the case concerned the

11:18: 03 21 so-cal | ed Caneron transactions which were

11:18: 09 22 I nconsi stent wth the procedural elenents in the --
11:18:12 23 of the Indian provisions of the Royal Proclamation.
11:18: 15 24 So the Canadi an | egal system now has a
11:18:23 25 chall enge to the idea of the Proclamation as al ways
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11:18:28 1 havi ng had the status of a statute. The Ross River
11:18: 41 2 is the one that follows.

11:18:42 3 Q And if you could tell us about the
11:18: 43 4 | ssue that you were involved in the Ross R ver
11:18: 46 5 action.

11:18: 48 6 A The Ross River, the historical
11:18:50 7 di mension | was involved with, concerned how the
11:18: 54 8 Order in Council of 1870 admtting Rupert's Land to
11:19: 02 9 t he Dom ni on of Canada and the background,

11:19: 05 10 I ncluding the just and equitable clains reference
11:19:08 11 and the joint address by the Canadi an Parlianent,
11:19: 13 12 woul d have been understood at the tine.

11:19:16 13 So it was an inquiry into contenporary
11:19:19 14 | egal understanding in the 1860s and 1870s

11:19: 24 15 | medi at el y post - Conf ederati on.

11:19: 29 16 The Victoria Island clains concerned
11:19:31 17 t he Douglas Treaties and the way in which -- the
11:19:43 18 | egal understanding at the tinme of the Dougl as

11:19: 46 19 Treaties. Now, the Douglas Treaties are at | east
11:19: 49 20 14 treaties between 1850 and 1854. Thereafter,
11:19: 54 21 there are no treaties, neither in Vancouver Island
11: 20: 00 22 - it is amsprint here - or on mainland British
11:20: 03 23 Col unbi a.

11:20: 03 24 And so | have been involved in ongoing
11: 20: 10 25 inquiries as to why there were no treaties in
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11:20: 13 1 British Col unbi a.

11:20: 16 2 Now, obviously | won't go into that
11:20: 21 3 here, but on Vancouver island, the treaty-nmaking
11: 20: 24 4 coincided wwth the five-year probationary period
11: 20: 29 5 t hat the Hudson's Bay Conpany had as proprietary
11: 20: 34 6 under the arrangenent nmade with the Crown in 1849.
11: 20: 37 7 Q Sorry, what was that date again?
11: 20: 38 8 A Sorry, 1849. The last treaty is
11: 20: 44 9 t he Nanai no Treaty and negotiations for that began
11:20: 49 10 within the five-year probationary period but

11: 20: 51 11 which -- it was actually concl uded out si de.

11: 20: 55 12 Dougl as had said to Blanshard -- this is Governor
11:20: 59 13 James Dougl as, who was the second Governor of

11: 21: 02 14 Vancouver |sland at the same tine as he was Chi ef
11:21: 06 15 Factor for the Hudson Bay Conpany, had said to the
11: 21: 09 16 first Governor, Richard Bl anshard, whilst he was
11:21:13 17 still in office, that Douglas did not expect the
11:21:18 18 Hudson Bay Conpany conpany to get past its

11:21:21 19 probati onary peri od.

11:21: 22 20 So in that five-year period, he was
11:21: 24 21 concerned to display the Hudson Bay Conpany woul d
11:21: 29 22 be a good citizen in terns of the requirenents
11:21:31 23 being set by the Colonial Ofice, even though

11:21: 34 24 personal | y Dougl as thought the treaty-nmaki ng caused
11:21: 36 25 political great excitenents anongst |ndi genous
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11:21: 39 1 conmunities and was not necessarily a useful policy
11:21: 42 2 and practice to be following. That was inplicit in
11: 21: 44 3 what he said.

11:21: 45 4 So the Douglas Treaties coincided with
11:21: 47 5 the five-year probationary period. Now, that is

11: 21: 50 6 not the traditional account that is given of

11:21: 54 7 Dougl as treaty-nmaki ng because the -- well, as | say
11:21: 58 8 traditional, the nore recent accounts because they
11:22: 00 9 try to fit it into a world in which the Royal
11:22: 03 10 Proclamation is a |l egal statute, and that explains
11:22: 05 11 why these people can't give answers to what is

11:22: 08 12 really a straightforward question about the Dougl as
11:22:12 13 Treati es because of the intellectual inperative of
11:22: 14 14 havi ng the Procl amation as a statute.

11:22: 15 15 Q It is not actually listed in this
11:22:18 16 entry, but | understand that you did sonme work for
11:22:21 17 the Attorney Ceneral in the Alderville litigation?
11:22: 25 18 A Uhm hmm

11:22: 25 19 Q Are you free to tal k about that?
11:22: 27 20 A Wll, | think so, generally. This
11:22: 31 21 was about the historical devel opnent of the honour
11:22: 34 22 of the CGown, and in particular, it |ooked at the
11:22: 39 23 cessions of the Toronto purchase, Crawford, in the
11:22: 45 24 1780s in the imediate aftermath of the Anmerican
11:22: 50 25 Revol uti on when Loyalists, |ndigenous Loyalists so
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11:22:55 1 much as white settler Loyalists were pouring north
11:22:59 2 and |l and had to be found in order to accommpdate

11: 23: 04 3 t he rush.

11:23: 05 4 And so we have cessions bei ng obtained
11:23: 09 5 by Sir Douglas -- Sir WIIliam Johnson's son and
11:23:16 6 former retainers of Sir WIlIiam Johnson in a rush,
11:23: 20 7 and they are by anyone's standards done on the back
11:23: 28 8 of an envel ope, and later on, Sintoe has to go back
11:23:31 9 to correct those.

11:23: 34 10 Now, | give that as an exanple of a
11:23: 38 11 practice that could not have been based upon the
11:23: 41 12 Royal Procl amation having the status of a statute
11:23: 42 13 because it is actors who were closely involved in
11:23: 47 14 the 1760s who knew Sir WIIliam Johnson, who

11:23: 50 15 acconpani ed him for exanple, to the Treaty of Fort
11: 23: 54 16 Stanwi x in 1764 where there is an el aborate record
11:23:59 17 of mnutes and the proceedi ngs.

11:24: 02 18 So the honour of the Crown, and the way
11:24:11 19 and manner of proceeding in the early settl enent
11:24: 14 20 years after the Anmerican Revolution, | ook at that
11:24: 20 21 In that report as part of the honour of the Crown
11:24: 23 22 because those transactions had becone inportant in
11: 24: 27 23 terms of the Wllians Treaties in 1923.

11:24: 30 24 MR. McCULLOCH. Thank you. Those are
11:24: 30 25 ny questions on qualification. | would ask that
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11:24: 35 1 the Crown's tender of qualification, if you could
11: 24: 40 2 put that up, be accepted.

11: 24: 46 3 THE COURT: And | take it,

11:24: 49 4 M. Townshend, you w sh to cross-exam ne?

11:24:51 5 MR. TOMNSHEND: | do.

11:24:52 6 THE COURT: Al right.

11:24: 54 7 MR TOMSHEND: Do you wish to take a
11: 24: 55 8 br eak?

11:24: 55 9 THE COURT: |If you wish, we can start
11:24: 57 10 after the break, if that is convenient for you.
11:24:59 11 MR. TOMNSHEND: |t woul d.

11:25: 00 12 THE COURT: Sir, as you may know -- |
11:25: 02 13 don't know if you have testified in Court before,
11:25: 03 14 but on the breaks sonetines our court reporter wll
11: 25: 07 15 have sonme questions for you about spelling, so
11:25:11 16 factor that in, please, sir. W'Il|l take a

11: 25: 15 17 20- m nut e br eak.

11:25: 15 18 -- RECESSED AT 11:26 A M

11: 49: 35 19 -- RESUMED AT 11:48 A M

11:51: 03 20 THE COURT: Yes, M. Townshend. Pl ease
11:51: 05 21 go ahead.

11:51: 07 22 CROSS- EXAM NATI ON BY MR TOANSHEND
11:51: 07 23 (On Qualifications):

11:51: 07 24 Q Good norni ng, Professor MHugh.
11:51: 11 25 My nane is Roger Townshend. This norning you
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11:51: 14 1 mentioned the Cal der case, which is a 1973 Suprene
11:51:19 2 Court of Canada decision; is that correct?
11:51: 21 3 A Correct.
11:51: 21 4 Q You al so nentioned international
11:51: 26 5 covenant s?
11:51: 27 6 A Correct.
11:51: 27 7 Q You nentioned the 1990 Suprene
11:51: 30 8 Court of Canada cases, including Van der Peet and
11:51: 36 9 Del ganuukw, | think?
11:51: 37 10 A Correct.
11:51: 38 11 Q And you have written extensively
11:51: 41 12 about these in your book "Aboriginal Title"?
11:51: 45 13 A. Correct.
11:51: 46 14 Q In doing so, is this |egal
11:51: 48 15 hi story?
11:51: 48 16 A Are you aski ng about them
11:51: 50 17 historically? | situate those cases in ny book --
11:51: 53 18 I"mquite clear that | amdoing this. |'m
11:51: 55 19 situating themas historical nonents in the
11:51: 58 20 devel opnent of doctrine that ensues along a
11:52: 00 21 tinmeline. So ny discussion of those cases in the
11:52: 02 22 book is quite self-consciously historical.
11:52: 07 23 Q Yes. So it is -- if one is
11:52: 11 24 tal ki ng about what a court did as opposed to the
11:52: 17 25 doctrinal reasons behind it, am| understanding

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

The Chippewas of Saugeen First Nation et al v. Attorney General of Canada et al.
DAY 67 VOL 67 on December 09, 2019

Page 8639
11:52: 20 1 that --

11:52: 21 2 A One coul d take a body of cases and
11:52:22 3 do what | awers do.

11:52: 23 4 Q Sorry, could you speak a bit
11:52:25 5 slower. |'m having trouble.

11:52: 27 6 A | beg your pardon?

11:52: 27 7 Q Coul d you speak a bit slower.
11:52: 30 8 A One could take a body of cases, a
11:52:32 9 corpus of cases, and extract fromthose cases

11:52: 37 10 rul es, doctrine, or else one can |ook at the

11:52: 41 11 hi storical devel opnent of doctrine and even

11:52: 45 12 geneal ogi ze the devel opnment of doctrine, so that
11:52: 48 13 law is at a particular state of devel opnent at a
11:52:52 14 particul ar tine.

11:52: 56 15 So the decision in Guerin, of course,
11:52: 58 16 I s made wi thout any awareness of what woul d happen
11:53: 01 17 in Van der Peet or Del ganmuukw, so one cannot

11:53: 07 18 historically discuss the state, the legal state in
11:53: 08 19 1984 in terns of cases that are still down the
11:53:11 20 road.

11:53: 11 21 So in "Aboriginal Title", | ook at the
11:53: 15 22 | npact of court decisions in that way, as com ng at
11:53: 17 23 a particular historical tinme, their own tinme, and
11:53:21 24 as speaking within that locus. And that is quite
11:53: 24 25 an inportant question of nethod.
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11:53: 28 1 And "Aboriginal Title" is a book that
11:53:33 2 was al so based upon ny invol venent for over 30

11:53: 35 3 years in the devel opnment of this, and | renmenber
11:53: 37 4 when the patriation debate was going on. | was in
11:53: 42 5 Saskat oon. | renenber when section 35 canme from
11:53: 45 6 nowhere, so -- and then, as | see in the case |aw,
11:53: 48 7 and there | amyears later, having seen the path of
11:53: 52 8 | egal devel opnent through that tine.

11:53: 53 9 So in a way, the book is as nmuch a

11:53: 55 10 record of ny professional progress through these
11:54: 00 11 changing legal tines as a record of that, and that
11:54: 03 12 Is what | amtrying to capture. W go fromthe
11:54: 06 13 time in the book where there are hardly any | awers
11:54: 10 14 inthis field, where there were certainly no

11:54: 15 15 university courses to speak of, to the current tine
11:54: 17 16 where the legalismis intense and churning and

11:54: 22 17 poses questions for Indigenous conmunities about
11:54: 25 18 capacity under which many of themfind thensel ves
11:54: 30 19 experienci ng consi derabl e strain.

11:54: 32 20 So the discussion of those cases in
11:54: 35 21 that book is historical. It is in ternms of the
11:54: 38 22 devel opnent through the final decades of the 20th
11:54: 43 23 century as the doctrine developed. It is not about
11:54: 47 24 rules that apply now. |If the consequence of what |
11:54: 50 25 am tal king about is that there are rul es being
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11:54: 52 1 applied now, there is not in that sense that | am
11:54: 55 2 speaki ng in the book.

11:54: 56 3 Q | think I understand what you are
11:54: 58 4 saying as being legal history as a way of | ooking
11: 55: 02 5 at things, not a tenporal |ine between past and
11:55: 06 6 present, that one can | ook at even quite recent
11:55:10 7 devel opnents as a historian; is that correct?
11:55:12 8 A That is correct. You know,

11:55: 16 9 strangel y enough, Crown representatives in 1880 had
11:55: 19 10 no i dea what the Suprene Court of Canada was goi ng
11:55:21 11 to say in 1984. You can't give an account of the
11:55: 25 12 past that is prem sed upon a present that the
11:55:29 13 rel evant actors had no idea was going to happen.

11: 55: 32 14 W don't know the future. W're sitting here, and
11:55: 35 15 50 years fromnow, sone |egal academ c may | ook and
11:55: 38 16 say, Well, of course, they were |ocked into the
11:55: 41 17 devel opnent of trends and paths, and this was going
11:55: 44 18 to happen. But we have no idea how 50 years from
11:55: 48 19 now we are going to be seen. W don't know the
11:55: 50 20 future. But people often wite fromthe

11:55: 53 21 perspective where they do.

11:55: 54 22 And when you are giving an historical
11: 55: 57 23 account, it is a very fundanental starting point
11:56: 00 24 for a historian, the actors do not know the future.
11: 56: 05 25 Q In your report, one of the things
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11:56: 11 1 you nmentioned was the | egal technol ogy not existing
11:56: 16 2 in the 19th century to pursue Aboriginal title, for
11:56: 23 3 exanple. That continued well into the 20th

11: 56: 25 4 century, didn't it?

11:56: 25 5 A That is right. Believe ne, if

11: 56: 29 6 Abori gi nal people could have sued, they woul d have
11: 56: 32 7 sued. |If the cause of action was there, there

11: 56: 37 8 woul d be court proceedi ngs agai nst the Crown,

11: 56: 39 9 and courts woul d have been thought about --

11:56: 41 10 recourse to courts was being thought about in a
11:56: 43 11 nmodern public | aw way of courts taking a particul ar
11: 56: 47 12 constitutional role as watchdogs of rights. |If

11: 56: 50 13 that were the state of the public art at that tineg,
11:56: 54 14 then there would be a pattern reflecting that

11: 56: 56 15 consciousness. But there isn't. And that tells us
11: 56: 59 16 they had a different conception of public |aw

11:57: 02 17 W live in a world that is thoroughly
11:57: 04 18 accustoned to the Crown being inpleaded, to the
11:57:10 19 virtual assimlation of the Ctown to the position
11:57: 13 20 of an ordinary litigant in terns of discovery and
11:57: 17 21 ot her processes. That is the contenporary state of
11:57: 20 22 art.

11:57:21 23 But we are in atine that is wholly
11:57:22 24 different, and that is the tine that | look at in
11:57: 24 25 ny report. And I'mjust referring to the current
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11:57:29 1 state to offset and to nmake the point of
11:57:32 2 difference, and the difference is when we go into
11:57: 34 3 the 19th century pre-Confederation Canada.
11:57: 37 4 Q And the changes to which you refer
11:57: 40 5 happened in the late 20th century, didn't they?
11:57: 42 6 A What changes?
11:57:43 7 Q The -- well, for exanple, the
11:57: 47 8 | egal technol ogy not being available --
11:57: 49 9 A What we have is a series of trends
11:57:51 10 occurring in the nature of constitutional thought
11:57: 56 11 wi t hi n Canada, international thought about human
11:57:59 12 rights, and these have a kind of confluence. It is
11:58: 03 13 a very broad intellectual neeting, and when you
11: 58: 08 14 | ook at the last half of the 20th century, those
11:58: 10 15 are the features of it. The devel opnent of human
11:58: 14 16 rights and international |aw, the appearance of
11:58: 16 17 courts and constitutional adjudication, and the
11:58: 20 18 position of First Nations is part of a trend that
11:58: 24 19 I's occurring within |aw as a practice
11: 58: 27 20 Internationally and constitutionally wi thin Canada
11:58: 30 21 at |arge.
11: 58: 30 22 As | say in one of the articles |
11:58: 33 23 wote, the nore perplexing question wuld have been
11:58: 36 24 what if Canadi an courts had maintained the
11:58: 40 25 political trust. Wat if they had not intervened,
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11:58: 43 1 because it woul d have been very hard to justify
11:58: 46 2 taking a position wth regards to a particular

11:58: 50 3 class within a conmunity, Aboriginal people,

11:58:55 4 | ndi genous people, and nmaintaining the old I egal

11: 58: 58 5 ways of conceiving and articulating their status
11:59: 02 6 within the constitutional system

11:59: 04 7 And that was the recognition that cones
11:59: 06 8 with section 35, but it is part nore generally of
11:59: 10 9 changes and devel opnents in | egal consciousness
11:59: 12 10 t hat nmakes Cal der possi ble and what cones after
11:59: 16 11 possi bl e.

11:59: 16 12 Q Prof essor, you are welconme to

11:59: 21 13 answer the questions as you wi sh. The point of ny
11:59: 24 14 question is understandi ng how you -- understandi ng
11:59: 29 15 t he distinction between |law and | egal history and
11:59: 32 16 that you wite about legal history into the 20th
11:59: 36 17 and i ndeed the 21st century. Is that a fair --
11:59: 38 18 A Wll, lawis present from-- |aw
11:59: 44 19 I's not just nodern |law. You have to descri be what
11:59: 46 20 law is in the context, and a legal historian is
11:59: 49 21 dealing wwth law, but he is dealing with lawin a
11:59: 51 22 particul ar past and at a particular historical

11:59: 53 23 monment .

11:59: 53 24 So the law that you have referred to in
11:59: 56 25 t hat question, you nean nodern |aw. Because of
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12:00: 02 1 course, there was certainly lawin the 19th

12:00: 05 2 century.

12:00: 05 3 Q Ckay. That wasn't quite what |
12:00: 09 4 was intending to ask. Wat | amsaying is, when
12:00: 11 5 you wite in your book about the 1990 Suprene Court
12:00: 16 6 of Canada cases, you are witing about themas a
12:00: 18 7 historian? | think you have said that.

12:00: 21 8 A That's right, that's right.

12: 00: 22 9 Correct.

12:00: 22 10 Q Now, in New Zeal and, you al so

12:00: 26 11 wite about -- | think you are saying you are al so
12:00: 30 12 writing about New Zeal and | egal history. Even when
12:00: 33 13 you are witing about the Ngati Apa case, and the
12:00: 38 14 | egi slation that followed that, | think you are
12:00: 40 15 witing about that as a historian; is that right?
12:00: 42 16 A Not necessarily. In the New
12:00: 44 17 Zeal and setting, | am-- |'m probably conbining
12:00: 50 18 both roles. | have the two caps, and sonetines you
12:00: 53 19 wear both. |In the New Zeal and setting, there is a
12:00: 55 20 hi storical awareness inforned with a critique of
12:00: 59 21 doctrinal devel opnent.

12:01: 01 22 So that distinction is not being nade
12:01: 05 23 by me quite so clearly, and in a way, that is

12:01: 08 24 del i berate because in Canada there is -- the

12:01: 16 25 di stinction is not being drawn, and it needs to be
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12:01:18 1 much nore sharply because of the questions

12:01: 20 2 surroundi ng the status of the Royal Proclamation,
12:01: 24 3 t he Douglas Treaties. |In New Zeal and, when you are
12:01: 26 4 tal ki ng about the foreshore and seabed, you are
12:01: 28 5 tal ki ng about a condensed period of ten years, so
12:01: 30 6 you can't speak historically because these issues
12:01: 33 7 are still active.

12:01: 33 8 Q |"msorry, | couldn't catch the
12:01: 35 9 | ast bit.

12:01: 36 10 A In the New Zeal and context, you
12:01: 37 11 are tal king about devel opnents within a relatively
12:01: 41 12 short time frane, and so wearing one cap or the
12:01: 44 13 other is not such a pressing requirenent because
12:01: 49 14 t hese are changes that are happening conpared to
12:01:52 15 what was there before.

12: 01: 56 16 So the caps in the foreshore and seabed
12:02: 01 17 material in particular are both historical and as a
12:02: 05 18 doctrinal |awyer.

12:02: 14 19 Q All right. 1In your report, you
12:02: 17 20 have nentioned a nunber of places where you were
12:02: 19 21 personal ly involved in the unfolding of New

12:02: 23 22 Zealand. | think I'mtalking about New Zeal and
12:02: 25 23 | egal history. You tal ked about the court relying
12:02: 28 24 on you in the Te Weehi case. You have tal ked about
12:02: 31 25 the court relying on your work in the Ngati Apa
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12:02: 38 1 case. This is a matter of legal history, | take
12:02: 40 2 It?

12:02: 40 3 A Wll, it certainly is, and | do
12:02: 43 4 talk about it historically because there were quite
12:02: 45 5 maj or changes in positions.

12:02: 49 6 Q And you said you were personally
12:02: 50 7 i nvol ved in advising the New Zeal and gover nnent
12:02: 54 8 concerning the legislation that followed the Ngati
12:02:59 9 Apa case?

12:02: 59 10 A That's right. There are two

12:03: 00 11 governnments, and there are two pieces of

12:03: 02 12 | egi slation. | was involved in both,

12:03: 04 13 Q And beyond Canada and New Zeal and,
12:03: 07 14 you have witten about Crown/Indi genous | egal

12:03:12 15 history in a nunber of other Commonweal th

12:03: 14 16 jurisdictions and even beyond the Commonwealth; is
12:03: 16 17 that right?

12:03: 16 18 A I n ny book.

12:03: 17 19 Q Yes.

12:03: 17 20 A Yes, | talk about Asia, for

12:03: 20 21 exanpl e.

12:03: 20 22 Q Yes.

12:03: 21 23 A | tal k about those historically in
12:03: 24 24 terns of the spread of ideas of Aboriginal title as
12:03: 29 25 a nore gl obal phenonenon, and that foll ows upon its
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12:03: 34 1 | npact in Canada, Australia, and New Zeal and. So |
12:03: 39 2 tal k about the devel opments and the Draft
12:03: 44 3 Decl aration of the rights of the Indigenous people
12:03: 47 4 in the United Nations during the 1990s.
12:03: 49 5 But that is all history that is not
12:03: 51 6 | mportant to these particular proceedings. That is
12:03: 55 7 nore nodern history, and I'mnot tal king about
12:03: 57 8 those -- that nodern history in ny report.
12:04: 14 9 MR. TOMNSHEND: Al right. If | could
12:04: 15 10 have the proposed tender on the screen, please.
12:04: 24 11 The changes | wi sh to suggest, instead of saying
12:04: 31 12 “in the 18th and 19th century", would be to say
12:04: 35 13 “"fromthe 18th century to the present and after
12: 04: 38 14 British Enpire/British Conmonweal t h".
12:04: 44 15 That is ny proposal for the
12: 04: 51 16 qual i fication.
12: 04: 52 17 THE COURT: So you want to add after
12: 04: 53 18 the words "British Enpire”, "British Commonweal t h"?
12:04: 58 19 MR. TOANSHEND: Yes.
12:05: 01 20 THE COURT: And you want to say "18th
12: 05: 04 21 century to the present"?
12: 05: 06 22 MR. TOANSHEND: Yes.
12:05: 10 23 THE COURT: And howis it, sir, that
12:05: 12 24 you say that what happens today is sonething that
12: 05: 14 25 s historical ?
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12:05: 16 1 MR TOMSHEND: Well, that is what |
12:05: 17 2 was asking this witness, but he is -- as |

12:05: 22 3 understand it, he explained |l egal histories in the
12: 05: 26 4 node of approach to |ooking at |aw and that you can
12: 05: 33 5 tal k about the historical devel opnent of |aw even
12: 05: 38 6 quite recently. | nean, we were tal king about New
12: 05: 42 7 Zealand in, | think, the second piece of

12: 05: 47 8 | egislation. | think we were tal king about his

12: 05: 50 9 2010, | think, or maybe --

12:05: 52 10 THE WTNESS: ' 11.

12: 05: 54 11 MR. TOANSHEND: ' 117

12: 05: 55 12 THE COURT: Sir, this is subm ssions.
12: 05: 56 13 You can just listen.

12: 05: 57 14 MR. TOMNSHEND: Thank you for that

12: 05: 58 15 correction. | wasn't sure.

12: 06: 00 16 THE COURT: My difficulty, sir, is

12: 06: 01 17 not -- | understand why the subject is com ng up,
12: 06: 05 18 and | understand the witness's -- | think I

12: 06: 08 19 under stand the witness's answers.

12:06: 11 20 | shoul d pause to nmake sure

12:06: 12 21 M. MCull och doesn't have any re-exam nation

12: 06: 14 22 before | go any further on credentials.

12:06: 18 23 MR McCULLOCH: | just have one

12:06: 19 24 question, Your Honour.

12: 06: 20 25 THE COURT: Well, you should really do
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12:06: 21 1 that first, and then I'lI|l have you back,

12: 06: 24 2 M. Townshend.

12:06: 25 3 RE- EXAM NATI ON BY MR McCULLOCH

12:06: 25 4 (On Qualifications):

12:06: 29 5 Q Prof essor MHugh, in your book

12: 06: 32 6 “Aboriginal Title", do you tal k about Abori gi nal
12: 06: 35 7 title in countries that are not part of the

12: 06: 43 8 Commonweal th, such as the United States and South
12: 06: 45 9 Africa?

12: 06: 45 10 A That's correct.

12: 06: 46 11 THE COURT: Al right. Thank you,

12: 06: 47 12 M. MCull och.

12:06: 48 13 Anyway, M. Townshend.

12: 06: 54 14 MR. TOANSHEND: Yes.

12: 06: 54 15 THE COURT: |If you wish to, we can ask
12: 06: 57 16 this gentleman to wait outside, but what | need you
12: 06: 59 17 to explain to ne is the general cross-exam nation
12:07: 04 18 t hat you are hoping to conduct so that | can

12:07: 07 19 consi der your request to expand the tender, and |
12:07: 13 20 al so need you to address the | egal question that
12:07: 15 21 was raised a few nonths ago when counsel on your
12:07: 19 22 side of the fence said that it is inproper for
12:07: 25 23 opposite party to seek to expand the tender.

12:07: 28 24 Wul d you like the gentleman to wait
12:07: 31 25 outside? It is up to you.
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12:07: 32 1 MR TOMSHEND: Yes, please.

12:07:33 2 THE COURT: Professor, just so that
12:07: 36 3 counsel doesn't feel restrained by your presence,
12:07: 38 4 woul d you mnd waiting outside. Don't go too far.
12:07: 38 5 [ Reporter's Note: Wtness exits the
12:07: 53 6 courtroom |

12:07:53 7 MR TOMSHEND: M suggestion at this
12:07: 54 8 point was that | was trying to determne his

12:07: 57 9 expertise for the point of having a qualification
12: 08: 01 10 st at enent .

12:08: 02 11 THE COURT: That is all we are doing
12:08: 03 12 ri ght now, yes.

12:08: 04 13 MR TOMSHEND: Now, when we get into a
12: 08: 06 14 speci fic question, there may be other things that
12:08: 08 15 may arise. There may be questions of relevance.
12:08: 10 16 There may be questions of fairness. And | would
12:08: 12 17 | i ke to address those when we come to them

12:08: 16 18 THE COURT: O course.

12:08: 17 19 MR TOMSHEND: Rather than -- it is
12:08: 19 20 hard to address in the abstract.

12:08: 21 21 THE COURT: Well, let nme then give you
12:08: 23 22 sonme gui dance. | have heard this gentleman's

12:08: 28 23 answers, and he has explained that in his work, he
12:08: 33 24 | ooks at events, including events in the recent

12: 08: 37 25 past, to contextualize the devel opnent of [ egal

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

The Chippewas of Saugeen First Nation et al v. Attorney General of Canada et al.
DAY 67 VOL 67 on December 09, 2019

Page 8652
12:08: 44 1 principles and so forth, and this tender says

12:08: 48 2 “evol ution of the legal principles", so I'll use
12: 08: 51 3 t hat word.

12:08: 51 4 And so | understand that you nmay w sh
12:08: 57 5 to raise sone issue. However, it would only cone
12:09: 01 6 up, would it not, if you wished to cross-exam ne
12:09: 04 7 this gentleman on, you know, the |egal principles
12:09: 08 8 that arrived in the late 1990s with sonme Suprene
12:09: 15 9 Court of Canada cases. Are you planning on doing
12: 09: 16 10 t hat ?

12:09: 16 11 MR TOMSHEND: Yes.

12:09: 17 12 THE COURT: And why do you say | should
12:09: 19 13 hear that, bearing in mnd that evidence about
12:09: 21 14 donestic law is inadm ssible?

12:09: 25 15 MR. TOANSHEND: Because | was going to
12:09: 27 16 ask hima legal historical question, not a --

12:09: 29 17 THE COURT: So can you give ne an
12:09: 30 18 exanple? This is one of the reasons why | invited
12:09: 33 19 himto | eave.

12:09: 34 20 MR TOMSHEND: Yes.

12:09: 35 21 THE COURT: What woul d be a | egal

12:09: 36 22 hi storical question that would not offend the rule
12:09: 38 23 that | just nmentioned?

12:09: 41 24 MR. TOMSHEND: He has said that the
12:09: 44 25 | egal technol ogy for advanci ng Aborigi nal clains
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12:09: 49 1 did not exist in the 19th century.

12:09: 52 2 THE COURT: Right.

12:09: 53 3 MR TOMSHEND: And | would like to
12:09: 54 4 establish at what point that changed.

12:10: 00 5 THE COURT: Okay. Well, | wll

12:10: 04 6 consider that. It doesn't seemto have -- you
12:10: 06 7 t hink that has sonmething to do with -- beyond what
12:10: 08 8 he just said about section 35 of the Constitution?
12:10: 14 9 MR TOMSHEND: | am not sure |

12:10: 15 10 under stand that question.

12:10: 16 11 THE COURT: Al right. Wll, | heard
12:10:18 12 an answer that seened relevant to what you just
12:10: 20 13 sai d.

12: 10: 26 14 | nean, | don't need to force Canada
12:10: 32 15 onto its feet, but that question that you just
12:10: 34 16 menti oned doesn't seemto ne necessarily to bring
12:10: 38 17 in, you know, the recent Suprene Court of Canada
12:10: 41 18 decisions. | could be wong.

12:10: 43 19 Now, M. MCulloch, would you object to
12:10: 45 20 t hat question on your current tender if this was
12:10: 49 21 asked?

12:10: 49 22 MR McCULLOCH. No, Your Honour,

12:10: 50 23 because it would be comng to the concl usion of
12:10: 53 24 principles that were placed in the 19th century.
12: 10: 57 25 So di scussions about the 1951 amendnents to the
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12:11: 00 1 | ndi an Act allow ng the enpl oynent of Indians would
12:11: 03 2 be an appropriate termnus for a 19th century set
12:11: 07 3 of principles.

12:11:08 4 THE COURT: And that is because it is a
12:11:09 5 change fromwhat transpired in the 19th century; is
12:11: 12 6 that right?

12:11: 12 7 MR. McCULLOCH: Yes, Your Honour.

12:11:13 8 THE COURT: (Ckay. M. Townshend is
12:11: 16 9 f r owni ng.

12:11: 20 10 M. Townshend, | don't want to --

12:11: 24 11 obvi ously, your cross-exam nation may take ebbs and
12:11: 27 12 flows, and it nay become nore apparent as you go
12:11: 36 13 al ong what you are trying to acconplish. Let ne
12:11: 43 14 ask anot her question.

12:11: 43 15 Is this intended to be a large -- this
12:11: 47 16 cross-exam nation on nore recent events a large
12:11:50 17 portion of the cross-exam nation you have pl anned
12:11:53 18 for this gentleman, or are you going to be

12:11:57 19 focussed, as his report focuses, on what transpired
12:11: 59 20 in the 18th and 19th century?

12:12: 03 21 MR TOMSHEND: | have a section on the
12:12: 06 22 | ssue of when the |egal technol ogy changed that he
12:12:11 23 tal ked about. | have a section about that in
12:12:15 24 Canada. | have a section about that in New

12:12: 17 25 Zeal and.
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12:12: 18 1 THE COURT: | didn't hear that.

12:12:19 2 MR, TOMSHEND: | had a section about
12:12: 20 3 that in New Zeal and. Muich of ny cross-exam nation
12:12: 25 4 IS going to be on what is witten in his report.
12:12: 30 5 Ot her things are not addressed in the report in any
12:12: 36 6 explicit way, but they have junping-off places from
12:12:39 7 t he report.

12:12: 41 8 When he tal ks about --

12:12: 42 9 THE COURT: | amgoing to interrupt
12:12: 43 10 you. |I'mnot concerned that it mght not be

12:12: 45 11 expressly stated in the report. Al right? That
12:12: 47 12 s not a barrier to proper cross-exan nation, you
12:12:53 13 know, subject to whatever the other issues are.
12:12: 55 14 And the other thing is that you don't
12:13: 06 15 regard New Zeal and as part of the British Enpire?
12:13: 09 16 I s that why you want the Commonweal t h incl uded?
12:13: 14 17 MR TOMSHEND: It is not now part of
12:13:15 18 the British Enpire.

12:13: 16 19 THE COURT: But is New Zeal and the
12:13:17 20 reason why you want the Commonweal th incl uded?

12:13: 20 21 MR TOMSHEND: Well, also Canada on
12:13: 28 22 | egal historical points which, as we were talking
12:13:32 23 about, go into the 20th century.

12:13: 34 24 THE COURT: Well, | don't think there
12:13: 35 25 I s any debate that he can tal k about Canadi an
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12:13: 38 1 history. Do you not regard that as part of the
12:13: 41 2 British Enpire at that juncture?

12:13:43 3 MR TOMSHEND: No, Canada is not part
12:13: 44 4 of the British Enpire now.

12:13: 46 ) THE COURT: No, no, no --

12:13: 47 6 MR. TOMNSHEND: Canada is not part
12:13:48 7 of -- sorry.

12:13: 48 8 THE COURT: This says "the British

12:13: 50 9 Enpire in the 18th and 19th centuries".

12:13: 54 10 MR. TOANSHEND:  Yes.

12:13:55 11 THE COURT: So it would include what we
12:13:56 12 now call Canada? Yes? Oherwse, why is this

12:14: 00 13 gentl eman being called in the first place?

12:14: 02 14 MR TOMSHEND: That is true, but | was
12:14: 04 15 asking for the tine period to be extended.

12:14: 07 16 THE COURT: Yes, and | have gone back
12:14: 08 17 to your other point, sir. Sois it strictly

12:14:11 18 nonmencl ature, that if he is going to talk about the
12:14:13 19 20t h century, you want Canada to be included?

12:14: 17 20 MR. TOANSHEND:  Yes.

12:14: 17 21 THE COURT: Al right. Not that you
12:14:18 22 want to tal k about New Zeal and?

12:14:20 23 MR TOANSHEND: Bot h.

12:14: 22 24 THE COURT: Both. Al right.

12:14: 34 25 MR TOMSHEND: Wbuld sone case | aw
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12:14: 38 1 hel p?

12:14: 39 2 THE COURT: | would Iike your position
12: 14: 40 3 on the case |aw, since you have -- not you

12:14: 43 4 personal |y, but your side has evidently changed
12:14: 46 5 your position.

12:14: 47 6 MR. TOMNSHEND: That is right.

12:14: 48 7 THE COURT: Al right.

12:14: 49 8 MR TOMSHEND: And indeed, when we
12: 14:50 9 adjourned after that last tinme, we thought that
12:14:51 10 t hr ough and deci ded we shoul d not sustain that
12:14: 54 11 posi tion.

12:14: 54 12 THE COURT: Al right. And what is

12: 14: 55 13 your subm ssion about that?

12: 14: 56 14 MR TOMSHEND: | am handing up a case
12:15: 13 15 call ed Caputo v. Inperial Tobacco, which is a
12:15:22 16 deci sion of Master MaclLeod as he then was in 2002.
12:15: 28 17 THE COURT: All right.

12:15: 29 18 MR, TOMSHEND: That case was about
12:15:31 19 conpel ling answers to questions refused on

12:15: 34 20 cross-exam nation of an expert's affidavit, but
12:15: 37 21 along the way to deciding that -- and about a

12:15: 40 22 nunber of other things. Along the way to deciding
12:15: 44 23 t hat question, the Court had to consider the party
12:15: 48 24 cross-examning an expert at trial could go outside
12:15: 50 25 t he scope of the qualifications proposed by the
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12:15:53 1 party calling the expert.

12:15:54 2 And the Court made two observations at
12: 15: 58 3 par agraphs 24 and 25 of that case. At paragraph
12:16: 02 4 24, he said an expert, having firsthand know edge
12:16: 05 5 of a relevant issue, may be cross-exam ned on t hat
12:16: 09 6 regardl ess of whether the expert's affidavit

12:16: 11 7 mentioned it.

12:16: 12 8 And at paragraph 25, it includes:

12:16: 16 9 “I'f the expert is qualified to
12:16: 18 10 answer additional opinion questions,
12:16: 20 11 they may be adm ssible. At trial

12:16: 23 12 guestions could be asked in cross

12:16: 26 13 exam nation to w den the scope of

12:16: 27 14 the expert's expertise and then to
12:16: 29 15 elicit a relevant opinion on a point
12:16: 32 16 ot her than that provided in chief.”
12:16: 34 17 And ny subm ssion on the application of
12: 16: 40 18 that is we are not attenpting to qualify Professor
12: 16: 45 19 McHugh in a new field. W are saying that his

12: 16: 47 20 expertise in legal history does not stop at the
12:16:50 21 turn of the 20th century. It continues.

12:16: 54 22 And he in fact has personal experience
12: 16: 57 23 of some recent events of New Zeal and | egal history.
12:17: 00 24 THE COURT: Are you intending to ask
12:17:01 25 hi m about what transpired at sonme neeting he
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12:17: 04 1 attended when sone | egal step was taken in

12:17: 08 2 New Zeal and?

12:17: 09 3 MR. TOMNSHEND: No, Your Honour.

12:17: 10 4 THE COURT: That is what that is

12:17: 12 5 tal king about. That is not expert evidence. That
12:17:13 6 Is firsthand wi tness evidence. Now, if he had sone
12:17:16 7 rel evant firsthand w tness evidence, you woul dn't
12:17: 20 8 be tal ki ng about opinion evidence to begin wth.
12:17:23 9 MR. TOMNSHEND: Right.

12:17: 24 10 THE COURT: So | see that as a bit of a
12:17: 26 11 different matter than the tender, which relates to
12:17:29 12 on what subjects he would be entitled to give
12:17: 32 13 opi ni on evidence, and | see that this case deals
12:17: 36 14 with that subject as well.

12:17: 37 15 MR. TOANSHEND: Yes.

12:17: 38 16 THE COURT: But | don't think that is
12:17: 40 17 what you are trying to acconplish, the firsthand
12:17:43 18 know edge part.

12:17: 44 19 MR. TOMSHEND: That was nore to show
12:17: 46 20 his famliarity with it. | have no intention of
12:17: 49 21 aski ng hi m about di scussions he had wth the

12:17: 52 22 New Zeal and governnent, nor am| intending to ask
12:17:55 23 hi m about | egal doctrinal questions in Canada or
12:18: 02 24 New Zeal and.

12:18: 03 25 | amintending to ask hi mabout the
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12:18: 05 1 hi storical devel opnent of |egal doctrine, which was
12:18: 08 2 t he distinction he drew between | aw and | egal

12:18:10 3 hi story.

12:18:16 4 And | recognize that in doing that,
12:18:18 5 that nmay raise issues of relevance. It nmay raise
12:18: 22 6 | ssues of fairness. M friends can object at that
12:18: 24 7 point, and I can -- with a question, a specific
12:18: 29 8 guestion. | can address that nore fully in

12:18:31 9 subm ssions and additional case |aw.

12:18: 36 10 THE COURT: |'mjust |ooking at

12:18: 37 11 paragraph 25 of this decision, which is the one
12:18: 40 12 t hat speaks to the question of questioning an

12:18: 43 13 expert on matters of opinion outside of their

12:18: 48 14 recogni zed expertise. It seens that what this case
12:18: 54 15 contenplates is that in the course of your

12: 18: 56 16 cross-exam nation, you could lay a foundation for
12:19: 00 17 proper questioning outside of the tender, as

12:19: 03 18 opposed to let's qualify himfor a whole bunch of
12:19: 08 19 ot her things that he wasn't brought here to speak
12:19:10 20 about .

12:19:10 21 It may be a distinction wthout a big
12:19: 12 22 di fference because, either way, you would say |
12:19:17 23 still get to ask the questions.

12:19: 20 24 MR TOMSHEND: That's correct, Your
12:19: 20 25 Honour, and --
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12:19:21 1 THE COURT: But it is a procedural rage et
12:19: 22 2 difference that speaks to your comment that it may
12:19: 25 3 be that at |east some of your questions are better
12:19: 28 4 responded to specifically rather than in general
12:19:31 ) terns.

12:19:33 6 MR TOMSHEND: Yes. | raise it at
12:19: 35 7 this point. | recognize the Caputo case didn't.
12:19:38 8 t hought it would be fairer to raise it at the
12:19:41 9 qualification stage than to wait later.

12:19: 43 10 THE COURT: | appreciate that, sir,
12:19: 45 11 that you are doing -- you know, you are trying to
12:19: 47 12 gi ve advance notice, if you wll, of what you are
12:19:50 13 pl anni ng on doing to nmake sure you don't get a
12:19:53 14 different kind of objection later on. | appreciate
12:19:55 15 t hat .

12:19: 56 16 Do you have any ot her subm ssions?

12:20: 00 17 MR. TOMNSHEND: No, Your Honour.

12:20: 05 18 THE COURT: Thank you. M. MCulloch?
12:20: 08 19 MR, McCULLOCH:  Your Honour, as we have
12:20: 14 20 al ways taken the position that there is no

12:20: 16 21 objection to an appropri ate broadening of a tender,
12:20: 23 22 and | do understand that a |ot of our concerns can
12: 20: 27 23 be addressed by objecting to questions that stray
12:20: 32 24 too far into comments on donestic | aw.

12:20: 35 25 However, | do have sone concerns that
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12: 20: 39 1 t he proposed wording of the tender, the an&nde%lage8662
12:20: 44 2 tender, may in fact obfuscate where those

12: 20: 49 3 obj ections are necessary.

12:20: 51 4 | now have a fuller understanding of ny
12: 20: 55 5 friend' s intention, which is somewhat different

12: 20: 58 6 fromwhat | originally understood, and | wonder if
12:21: 02 7 he woul d be anenable to the idea of rephrasing it
12:21: 08 8 as "expertise in the evolution of the |egal

12:21:12 9 principles and policies that affected the conduct
12:21:17 10 of Crown relations with Indigenous peoples starting
12:21: 23 11 in the 18th century and devel opi ng through the 19th
12:21: 26 12 and into the 20th century, with particul ar

12:21: 30 13 reference to Canada and New Zeal and."

12:21:33 14 | find the British Enpire/ Conmonweal t h
12:21: 37 15 just hopel essly confusing and potentially

12:21: 41 16 anachronistic, so | suggest that as a way of

12:21: 44 17 perhaps clarifying it so we know exactly what we
12:21: 46 18 are dealing with, should an objection be necessary.
12:21:51 19 THE COURT: Thank you. M. Townshend,
12:21:53 20 per haps you could take a re-read of that on your
12:21:55 21 screen, if you need to, but if you don't, fine, and
12:21: 59 22 tell me what you think of that suggestion.

12:22: 03 23 MR TOMSHEND: M comment on that is
12:22: 06 24 that the New Zeal and | egal history we were talking
12:22: 10 25 about a few mnutes ago goes into the 21st century.
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12:22: 16 1 THE COURT: And why is it relevant,
12:22:18 2 sir, what New Zealand did in the 21st century?
12:22:22 3 mean, | can understand why you would want to

12:22: 24 4 expl ore, especially with the testinony | have heard
12:22: 26 5 about the rather significant difference between the
12:22:28 6 situation in New Zeal and and the one that | am

12:22: 30 7 confronted with, that sonething that happened in
12:22: 34 8 the 21st century is relevant to this trial?

12:22:38 9 MR TOMSHEND: One of the issues in
12:22: 40 10 this trial is whether the common | aw can conprehend
12:22: 48 11 Aboriginal title to the beds of Navajo waters, and
12:22:54 12 New Zeal and does, and | could argue that just as a
12:22:58 13 matter of law in final argunment using New Zeal and
12:23: 02 14 cases.

12:23: 03 15 THE COURT: Well, pausing there, why do
12:23. 04 16 you say you can do that, w thout calling evidence?
12:23: 09 17 MR TOMSHEND: As persuasive authority
12:23:11 18 about the reasoning of common |aw --

12:23:12 19 THE COURT: Well, you can correct ne if
12:23: 14 20 l|'mwong, sir -- well, you can use New Zeal and
12:23: 17 21 cases as persuasive authority, yes. But now you
12:23: 22 22 are talking about calling this gentleman as an

12:23: 24 23 expert in New Zeal and | aw, not as a historian.

12:23: 27 24 Now, how is it you think you are going
12:23: 33 25 to i nprove your situation from as you say, putting
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12: 23: 36 1 forward New Zeal and cases as persuasive authority,
12:23: 39 2 whi ch you are free to do, with this gentl eman?
12:23: 41 3 MR. TOMNSHEND: | thought he would be
12:23: 44 4 able to give context that m ght assist in
12:23:50 5 under st andi ng those cases. | can use the cases
12:23:52 6 nysel f.
12:23: 54 7 THE COURT: Well, now you are talking
12:23: 56 8 about a kind of context.
12:24: 01 9 MR. TOMSHEND: What kind of --
12:24: 03 10 THE COURT: What kind of context?
12:24: 05 11 MR, TOMNSHEND: The interplay between
12:24: 08 12 the courts and the |egislature.
12:24: 19 13 THE COURT: The interplay between the
12:24: 20 14 courts and the | egislature?
12:24:21 15 MR. TOMSHEND: Yes.
12:24: 22 16 THE COURT: | don't know what you nean
12:24:23 17 by that.
12:24:23 18 MR. TOMNNSHEND: After the Ngati Apa
12:24: 28 19 case, the New Zeal and | egi sl ature reversed that,
12:24: 34 20 that result, and after various events happeni ng,
12:24: 42 21 they undid that reversal.
12:24: 45 22 Now, if that is law rather than |egal
12:24: 55 23 hi story, then | would suggest what ny friend has
12:24: 59 24 suggested, with the addition of "and al so New
12:25: 06 25 Zeal and | aw'.
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12:25: 07 1 THE COURT: W are starting to stray

12: 25: 08 2 into another legal principle. | nean, | don't know
12:25:11 3 yet because it may turn out not to be an issue, but
12:25: 16 4 It is beginning to sound collateral, is it not? |
12:25: 23 5 mean, that is not necessarily a -- it's not

12: 25: 26 6 prohibition to any cross-exam nation, so maybe |']|
12: 25: 28 7 | eave that for |ater.

12:25: 29 8 But | woul d have thought a

12: 25: 30 9 conpr ehensi ve exam nati on of events recently in
12:25: 34 10 New Zeal and by which its governnent decided to make
12:25: 37 11 certain changes sounds well afield of what we are
12: 25: 45 12 doing here, with a different Aboriginal conunity
12: 25: 49 13 and a different Aboriginal history and a different
12:25: 52 14 treaty practice, anong other things.

12:25: 55 15 MR TOMSHEND: Yes, it is on the

12: 25: 56 16 poi nt, but what the comon | aw can accommopdat e and
12: 26: 01 17 what it can't, and that is the challenge --

12: 26: 02 18 THE COURT: \What the common | aw can

12: 26: 04 19 accomopdate today is donestic law, is it not, in
12:26:13 20 Canada?

12:26: 13 21 MR TOMSHEND: | thought when

12: 26: 14 22 New Zeal and deci ded to nake that change woul d be

12: 26: 16 23 | egal history, but if that is indeed New Zeal and
12:26: 18 24 law, | would ask to add on "New Zeal and | aw' as an
12: 26: 26 25 addition to that and --
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12: 26: 27 1 THE COURT: And when did that change
12: 26: 29 2 occur, in what year?

12:26: 30 3 MR. TOMSHEND: Pardon ne?

12:26: 31 4 THE COURT: | n what year did that

12: 26: 32 5 change occur that you are hoping to ask about?

12: 26: 34 6 MR. TOMSHEND: The case was in 2003,
12:26: 38 7 and then there was a --

12: 26: 39 8 THE COURT: The second piece of

12:26: 40 9 | egi sl ati on.

12:26: 41 10 MR. TOANSHEND: 2011.

12:26: 42 11 THE COURT: Al right.

12: 26: 49 12 MR TOMSHEND: We were tal king about
12: 26: 50 13 that on the break, and ny friends were suggesting
12: 26: 54 14 the possibility of himbeing qualified as, | think,
12:26: 59 15 an expert in foreign Aboriginal [aw or sonething
12:27: 02 16 i ke that, which would enconpass that as well.

12:27: 05 17 | thought it was a matter of |egal
12:27: 07 18 history, but if it is not a matter of [egal

12:27: 09 19 hi story, then --

12:27:10 20 THE COURT: Well, | haven't heard

12:27: 11 21 qualifications that would cause nme to qualify this
12:27: 14 22 gentl eman as an expert in nodern donestic

12:27:19 23 New Zeal and | aw, which he hinself has testified has
12:27. 24 24 | ong since been transforned into a profession, and
12:27: 32 25 | am not saying he doesn't have sone
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12:27: 34 1 qualifications. | just haven't heard anything

12: 27: 36 2 about them

12:27: 37 3 W do seem a great deal off the

12:27: 43 4 ordinary field, and instead of getting closer, we
12:27:51 5 seemto be getting further away, if what you are
12:27: 55 6 really trying to do is introduce sone factual
12:27:59 7 evidence fromthis gentl eman about events that

12:28: 01 8 transpired in New Zeal and in nodern tines, as

12:28: 03 9 opposed to, you know, interpreting things in their
12:28: 09 10 hi storical setting and considering the devel opnent
12:28:11 11 of those matters, evolution of |egal principles.
12:28: 17 12 MR TOMSHEND: In mnmy subm ssion, his
12:28: 19 13 havi ng advi sed the New Zeal and gover nnent on

12:28: 21 14 | egi sl ation would qualify himas an expert in New
12:28: 24 15 Zeal and | aw.

12: 28: 24 16 THE COURT: | don't know that to be the
12:28: 25 17 case. | nean, in Canada, those are the rules |

12: 28: 36 18 apply. You have to be a licensed nenber of a Law
12: 28: 39 19 Soci ety before you are going to be allowed to utter
12: 28: 41 20 an opinion about -- it would have to be sone ot her
12:28: 47 21 province's law but not this province's |aw

12:28: 49 22 Now, there may be exceptions to that.
12:28: 54 23 | go back to -- | don't want to get too far afield
12: 28:58 24 of your plan either, sir. |1Is this, again | ask, a
12:29: 03 25 relatively small and focussed conponent of your
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Cross-exam nati on?

MR TOMSHEND: | woul d say yes.

THE COURT: You would say yes. All
right. One last chance, M. MCulloch, since |
just heard a few new things, do you have anything
further to say about this?

MR McCULLOCH  Well, Your Honour, as |
i ndi cated at the beginning, | was focussing --

THE COURT: You should be at the
podi um sir.

MR McCULLOCH: Focussing on the
qualification in the context of legal history. It
m ght very well be that Professor MHugh is
qualified to be an expert on the interpretation of
nodern New Zeal and statutes and how t hey
interrelate with nodern New Zeal and cases, but that
has not been a matter that we have addressed in
ternms of a qualification.

And if M. Townshend wants to add that,
we woul d need to start the qualification over
again. | don't think that would be effective.
agree that | don't think that the very different
| egal world of New Zeal and Aboriginal lawis
relevant to the interpretation of a treaty in 1836,

which is the subject --
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12: 30: 16 1 THE COURT: Well, M. Townshend has
12:30: 17 2 | ocated his argunment in the other case, the

12:30: 22 3 non-treaty case.

12:30: 24 4 MR McCULLOCH:  Uhm hnm

12:30: 24 5 THE COURT: So | think what he is

12: 30: 26 6 saying is he has a small and focussed section of
12:30: 30 7 pl anned cross-exam nation in service of the |ake
12: 30: 37 8 bed claim during which it seens that he wi shes to
12: 30: 39 9 put on the record sone events, | amgoing to cal
12:30: 42 10 t hem events, that have occurred. They are | egal

12: 30: 46 11 events in New Zeal and, one; a case that has been
12:30: 49 12 decided, two; and three, statutes that have been
12:30: 54 13 passed.

12: 30: 56 14 | am not sure what el se he wants to do.
12:30: 59 15 | ama bit concerned that we'll get into the tal
12:31. 04 16 grass, but those narrow and focussed things,

12:31: 07 17 | eaving aside the legal principles that | am

12:31: 09 18 concerned about, seemrelatively uncontroversial in
12:31: 14 19 the sense that a statute nmay have been passed in
12:31: 16 20 another country. It strikes ne |ike sonething that
12:31:21 21 you could |l ook up pretty easily.

12:31: 23 22 Anyt hing further?

12:31: 27 23 MR. McCULLOCH:  No, Your Honour. |If
12:31: 29 24 the matter is focussed and specific, we wll be
12:31: 33 25 able to deal with the matter during ordinary
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obj ections.

THE COURT: Al right.

MR McCULLOCH: Thank you, Your Honour.

THE COURT: So what | amgoing to do is
| amgoing to take the lunch recess early, take it
now, and |I'Il prepare a ruling, and we'll cone back
early fromlunch, and we'll proceed with the
tender, which I wll determne, and the
exam nation-in-chief of this gentleman.

And just factoring in the tine |I need
to prepare ny ruling, | amgoing to say 2 o'clock.
Al right?

-- RECESSED AT 12:31 P. M

-- RESUMED AT 2:04 P. M

THE COURT: Woever has control of the
screen, could they put up the original tender
docunent, please? | think it is C3.

Thank you.

All right. Madam Reporter, ny ruling
Is as follows.

Prof essor McHugh is tendered as an
expert witness. There is no issue regarding his
experti se.

In that regard, | amsatisfied that he

has the expertise needed to testify on the matters
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covered by Canada's original formof tender marked

as Exhibit C3 as foll ows:
“Legal historian with special
expertise in the evolution of the

| egal principles and policies that

affected the conduct of Crown

relations with Indigenous peoples in
the British Enpire in the 18th and
19th centuries.”

Now, | am going to just pause here.

M. Townshend, part of ny ruling refers
to your cross-exam nation, and we have the
gentleman in the room Does that concern you at
all?

MR TOMSHEND: It mght. | would ask
that he --

THE COURT: |I'msorry, sir, it wll
only take a mnute. But we don't want to trip on
the finish line, if you wll.

[ Reporter's Note: Wtness exits the

courtroom |

THE COURT: M reasons continue as
foll ows.

The Plaintiffs do not say otherw se.

However, they submt that this witness's expertise
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14:06: 35 1 extends to other matters that they wish to explore
14: 06: 37 2 I n cross-exam nation. They therefore propose an
14:06: 43 3 expanded tender extending the tine period covered
14:06: 46 4 through to the present day and extending the

14:06: 49 5 geographi c description to include the Commonweal t h.
14: 06: 52 6 The latter change is intended to ensure
14: 06: 57 7 that there can be questioni ng about Canada and New
14:07: 00 8 Zeal and to the present tine, regardl ess of what the
14:07: 03 9 political structure was, and specifically

14:07: 06 10 recogni zing that at the present tine one would not
14:07: 08 11 say that they were part of the British Enpire.
14:07:12 12 I n support of expanding the tender, the
14:07: 17 13 Plaintiffs put forward the decision of Master

14:07: 23 14 MacLeod in Caputo v. Inperial Tobacco Ltd. [2002]
14:07:29 15 O J. No. 3767. That case deals with the

14:07: 34 16 cross-exam nation of an expert wtness in a

14:07: 36 17 different context; however, it does discuss sone
14:07: 39 18 rel evant issues.

14:07: 40 19 At paragraph 25 of the case, Master
14:07: 49 20 MacLeod provides as fol |l ows:

15:34:51 21 "Experts are only entitled to

15:34. 54 22 gi ve opinion evidence in areas

15: 34: 57 23 within their accepted expertise and
15:34: 59 24 wandering fromthat expertise wll

15: 35: 02 25 render the extraneous opi nion
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I nadm ssi ble. There seens no reason

this principle should not operate in
reverse. |If the expert is qualified
to answer additional opinion
guestions, they nmay be adm ssi bl e.
At trial, questions could be asked
In cross exam nation to wi den the
scope of the expert's expertise and
then to elicit a relevant opinion on
a point other than that provided in
chief. If this is appropriate on a
notion then the expert may be asked
guestions about experience in other
rel ated areas and then could be
asked an opinion. That opinion
woul d be admissible only if the
judge accepts it after finding this
new area of expertise neets the
criteriain R v. Mhan, supra.”
| note that this case suggests that the
process of cross-exam ning an expert wtness in
ot her areas would conme up within the
cross-examnation itself. 1t would not change the
t ender proposed by the party calling the expert

W tness. At that stage, that is during the
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14:08: 20 1 cross-exam nation, the additional area of expertise
14:08: 24 2 woul d have to be establi shed.

14:08: 25 3 However, before the commencenent of
14:08: 30 4 this trial, | required that the parties exchange
14:08: 33 5 proposed tenders and flag with each other any

14: 08: 36 6 potential issues. |n accordance with that process,
14:08: 41 7 M. Townshend has raised this issue wth Canada
14:08: 43 8 before today. Further, he is raising the issue
14:08: 47 9 now, rather than waiting for his cross-exam nation,
14:08: 49 10 drawing it to nmy attention.

14:08: 51 11 This wtness has testified that events
14:08: 56 12 after the tine period at issue in this trial may
14:09: 00 13 nonet hel ess informa historian's view of the

14:09: 06 14 historical events that are at issue. He has

14:09: 08 15 testified generally about how the devel opnent of
14:09: 10 16 | egal principles can and has resulted in changes
14:09: 12 17 over tine.

14:09: 18 18 In short, his view of things in the
14:09: 21 19 past as a matter of |egal history has been or could
14:09: 23 20 be infornmed by nore recent events. Even very

14:09: 28 21 recent events | ooked upon by himas |egal history
14:09: 31 22 may informhis views regarding earlier tine

14:09: 35 23 peri ods.

14:09: 35 24 The difficulty arises in |arge part
14:09: 39 25 because a nunber of the nore recent events that
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14:09: 42 1 this wtness may allude to are donestic |aw that
14:09: 49 2 w il formpart of the expected | egal argunent at
14:09: 50 3 the conclusion of this trial. Evidence on donestic
14:10: 00 4 | aw i s i nadm ssi bl e.

14:10: 03 5 As for New Zeal and, this w tness may
14:10: 05 6 wel | be know edgeabl e about aspects of New

14:10: 08 7 Zeal and's current |aw, whether it be case |aw or
14:10: 13 8 | egi sl ation, but he is not tendered as an expert in
14:10: 17 9 current New Zeal and | aw.

14:10: 20 10 Qut si de the presence of the wtness,
14:10: 24 11 M. Townshend has indicated that he has a

14:10: 26 12 relatively small, focused set of questions that he
14:10: 29 13 W shes to ask this witness in the area of the

14:10: 32 14 requested nore expansive tine frame in the tender.
14:10: 39 15 Sone seemrelatively uncontroversial. For exanple,
14:10: 43 16 he wi shes to ask about when certain statutes in New
14:10: 48 17 Zeal and were passed after a decision in a specific
14:10: 52 18 court case was rendered in that country.

14:10: 53 19 By way of another exanple, M.

14:10: 57 20 Townshend w shes to ask when certain parts of the
14:11: 00 21 18th century | aw changed, even though that change
14:11: 04 22 may have occurred, for exanple, in the 20th

14:11: 08 23 century.

14:11: 11 24 And as | have already said, at |east as
14:11: 13 25 of now, these subjects do not appear to be a | arge
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14:11: 16 1 focus of the cross-exam nation.

14:11: 18 2 M. Townshend al so notes that when it
14:11: 20 3 cones to his nore specific questions, he may have
14:11: 24 4 addi tional subm ssions that would be nore usefully
14:11: 27 5 made at the tinme of the question rather than now.
14:11: 30 6 Havi ng considered all of the issues,
14:11: 35 7 | have nmade a change to one of the later versions
14:11: 37 8 of the tender put forward by M. MCull och

14:11: 43 9 during the argument roughly at around 12:26 this
14:11: 50 10 nmorning. And | amgoing to read the change to
14:11:55 11 tender now and you will hear that |I have changed
14:12: 02 12 the tine period to say "the 18th century and
14:12:08 13 foll ow ng".

14:12:11 14 This | eaves open the question of to
14:12: 14 15 what extent the very recent past could properly be
14:12:16 16 dealt with in a cross-exanm nation. Those questions
14:12: 23 17 w il be dealt with on a question-by-question basis.
14:12: 27 18 | therefore accept the tender as

14:12: 34 19 follows, that this gentleman is a:

14:12: 42 20 "Legal historian with speci al
14:12: 43 21 expertise in the evolution of the
14:12: 46 22 | egal principles and policies that
14:12: 47 23 affected the conduct of the Crown
14:12:51 24 rel ations with | ndi genous peoples
14:12: 56 25 starting in the 18th century and
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14:12: 57 1 followng, with particular reference
14:13:01 2 t o Canada and New Zeal and. "

14:13: 03 3 That is the end of the accepted

14:13:13 4 experti se.

14:13:14 5 | do note the follow ng, however. | am
14:13:16 6 concerned that this does not turn into a

14:13: 19 7 cross-exam nation on either donmestic law and is
14:13: 24 8 limted to historical events that are properly tied
14:13: 28 9 to the legal history in the relevant tine period.
14:13: 30 10 By | eaving the end tine period open, |
14:13: 36 11 amnot giving an invitation to cross that I|ine.

14:13: 41 12 However, this process will permt a full, proper
14:13: 44 13 cross-examnation and permt Plaintiffs' counsel to
14:13: 48 14 make additional subm ssions that are specific to
14:13:50 15 their questions if and when needed.

14:13:52 16 Simlarly, | amnot inviting a

14:13:59 17 w de-rangi ng investigation of current events in New
14:14: 05 18 Zeal and. There nust be a clear tie to the issues
14:14: 09 19 in this case, anongst other potential problens.

14:14: 16 20 Based on the evidence thus far, there may be

14:14: 19 21 rel evant evidence arising fromthe Maori history in
14:14: 23 22 New Zeal and, but it is also apparent that there are
14:14: 25 23 sone very significant differences with the history
14:14: 29 24 in that country and what is at issue in this trial.
14:14: 31 25 | am concerned that there not be a venture into
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14:14: 34 1 i rrel evant areas.
14:14: 38 2 | make one | ast observation. The
14:14: 40 3 Plaintiffs' counsel indicated that he wished to
14:14: 43 4 I ntroduce two pieces of New Zeal and | egi sl ation
14:14: 46 5 that foll owed upon a judicial decision fromthat
14:14: 50 6 country. That judicial decision, it seens, wll be
14:14:54 7 put forward as a persuasive authority in the final
14:14: 57 8 argunment of this trial.
14:14: 59 9 Thus far, | have heard no reason why
14:15: 03 10 these two pieces of legislation would need to be
14:15: 07 11 proved formally in this case. They will presumably
14:15:13 12 speak for thenselves with regard to what they
14:15: 16 13 provide for. No one has suggested ot herw se.
14:15:18 14 | therefore ask that counsel discuss
14:15: 22 15 before the resunption of Court tonorrow norning
14:15: 25 16 whet her those two pieces of |egislation can be
14:15: 27 17 mar ked on consent, w thout prejudice to any
14:15:31 18 argunents that anyone may w sh to make about the
14:15: 34 19 wei ght, if any, that should be given to them shoul d
14:15: 36 20 they come up at a later stage in this trial.
14:15: 38 21 That concl udes ny ruling and reasons
14:15: 41 22 for decision, Madam Reporter.
14:15: 43 23 Can we have the w tness back, please.
14:15: 45 24 [ Reporter's Note: Wtness resunes the
14:16: 15 25 Wi t ness stand. ]
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EXAM NATI ON- I N-CHI EF BY MR McCULLOCH:

Q Just letting you get settl ed.

A Thank you.

MR McCULLOCH:  Your Honour, in |ight
of the certification, | would ask that the report
of Professor MHugh, lettered Exhibit W2, becone a
nunbered exhibit.

THE COURT: Any objection?

MR. TOMNSHEND: Yes, Your Honour. As |
had nentioned earlier, there are a few portions
that | submt where the report goes beyond the
qualifications of Professor MHugh, and | have
outlined those in black-1ine on a few paragraphs,
and | have given that to ny friends and can hand
that up to be discussed.

THE COURT: Sure. Please go ahead.

MR TOMSHEND: There were two grounds
of objections.

One is where we say he is getting into
et hnohi story, and there are four paragraphs where
we submt that is the case.

And there was one we say the Professor
Is not qualified in resources required for policing
and mlitary operations, and there is one paragraph

that we have identified of that nature.
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14:17:53 1 And | put these in witing, as | didn't
14:18:10 2 want to have to read through all this.

14:18:13 3 THE COURT: M. MCulloch, is there any
14:18: 14 4 overl ap between these small portions of the report
14:18: 17 5 and what you plan to do this afternoon?

14:18:19 6 MR McCULLOCH. No, Your Honour.

14:18:31 7 THE COURT: Al right. Wll, what | am
14:18:33 8 going to do -- well, | should ask, sir, if you have
14:18: 35 9 any subm ssions about this?

14:18: 37 10 MR, McCULLOCH:  Your Honour, | feel
14:18: 39 11 that this flows fromthe nultiple different

14:18:43 12 definitions of ethnohistory that we have heard and
14:18: 47 13 wll hear, and so | think it is a matter that

14:18: 51 14 shoul d be sonmething that can be resolved fairly
14:18: 53 15 easily, ideally by discussion anbngst counsel

14:18:58 16 bef ore tonorrow.

14:18:59 17 THE COURT: Well, | would have hoped
14:19: 04 18 t hat had happened al ready, but since you can

14:19: 06 19 proceed and avoid these areas, what | amgoing to
14:19: 11 20 do is ask you to do so, and we'll delay the marking
14:19: 14 21 of the report until | have a proper opportunity to
14:19: 16 22 read this, and it would be certainly ny hope that
14:19: 20 23 you coul d consider a further discussion.

14:19: 31 24 And while you are doing that, it would
14:19: 38 25 certainly surprise ne if quoting from historical
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14:19: 42 1 docunents could be chall enged on the basis of not
14:19: 47 2 bei ng an et hnohi storian, but that nmay be just the
14:19:52 3 begi nning of this docunent, and | haven't read the
14:19: 54 4 whol e t hi ng.

14:19: 55 5 Al right. So on that basis, we'll go
14:19: 57 6 ahead, and I will hear fromyou at 10 o' cl ock

14:20: 00 7 t onmor r ow norni ng on whet her you have nmade any

14: 20: 02 8 headway, and if you have not made headway, |'I|
14:20: 05 9 make a ruling.

14: 20: 06 10 Al right. Please go ahead.

14:20: 07 11 BY MR McCULLOCH:

14:20: 07 12 Q Thank you, Your Honour.

14:20: 08 13 Prof essor McHugh, | would [ike nowto
14:20:18 14 turn to your report, lettered Exhibit W2, and |

14: 20: 25 15 would like to start by asking what was the nmandate
14: 20: 30 16 of this report? What questions were you asked to
14:20: 33 17 answer ?

14:20: 33 18 A | was asked to report upon the

14: 20: 36 19 hi storical circunstances surroundi ng the concl usion
14: 20: 40 20 of what has becone known as Treaty 45 1/2, with
14:20: 43 21 particular reference to the Crown's promse to

14: 20: 45 22 ensure the Saugeen Bruce Peninsula would remain

14: 20: 50 23 forever wwth the Saugeen Qi bway Nation, and that
14:20: 52 24 Is set out in paragraph 2.1 of ny report.

14: 20: 55 25 Q Thank you. And | would like to
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14:21: 05 1 t ake you now to paragraph 2.16 of your report.

14:21: 08 2 That is page 11 of the report and in fact page 11
14:21: 20 3 of the PDF. You have a section, a 3, called

14:21: 29 4 "Recurrent Thenmes of this Report"”, and you have, |
14:21: 34 5 believe, nine different -- sorry, 12 different

14:21: 42 6 categories of recurrent thenes.

14:21: 45 7 | am not going to take you through each
14:21: 47 8 of those. What | would like to do is to clarify
14:21: 53 9 some of the term nology in ways that nakes the

14:21: 58 10 rel evance of the termnology to the main body of
14:22:02 11 the report imedi ately clear because | understand
14:22: 06 12 fromyour earlier testinony that the nmeani ng of
14:22:11 13 words, particularly of |legal terns, can change, so
14:22: 15 14 we want to nake sure that we have got the right
14:22:18 15 words in front of us.

14:22: 19 16 And the first word I would like to ask
14:22: 25 17 you about, in ternms both of its 18th and 19th
14:22:28 18 century denotation or neaning, but also the

14:22:33 19 connotations, is the word "protection”, and |

14:22:37 20 notice you nmention this in the context about the
14:22: 42 21 Aborigine Protection Society. Could you tell us
14:22: 44 22 what the word "protection" nmeant and inplied in the
14:22: 49 23 first decades of the 19th century and what that
14:22: 54 24 word "protection" tells us about the Aborigine

14: 22: 58 25 Protection Society?
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14:22:58 1 A Well, to understand "protection”,
14:23: 00 2 | hope you don't mnd if we go back into the 18th
14:23: 03 3 century.

14:23: 04 4 Q Certainly.

14:23: 04 5 A Alittle bit earlier than that --
14: 23: 06 6 THE COURT: | amjust going to

14:23: 07 7 interrupt you, sir. | know how hard this process
14: 23: 09 8 Is. So here is the artificial part. You have to
14:23: 12 9 talk slowy, and there is at |east one |awer in
14:23: 15 10 the roomwho has a simlar accent to you, and |
14:23: 18 11 have the same thing with him sitting back there in
14:23: 20 12 t he back row. Sonething about the accent, | don't
14:23: 24 13 know. But it helps by talking slowy because we
14:23: 29 14 need ot her people other than just himsitting there
14:23: 31 15 with a smle on his face to know what you are
14:23:33 16 t al ki ng about .

14:23: 34 17 So if you could start again with your
14:23: 36 18 answer to that question, that would be hel pful.

14: 23: 38 19 THE W TNESS: Thank you.

14: 23: 39 20 To understand the provenance and

14:23: 45 21 meani ng of the word, in fact the concept of

14: 23: 50 22 “protection", one has to go back into the 18th
14:23:53 23 century, and the change in the nature of the

14:23: 57 24 British Enpire that is occurring historically in
14:24: 01 25 the md-18th century, as it is engaged in war with
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14: 24: 05 1 France and territory, is becomng nore the object
14:24:10 2 of this enpire.

14:24:12 3 The British Enpire, during the 17th and
14:24:16 4 the early part of the 18th century, was trading
14:24: 20 5 maritime, Protestant and free. There is a

14: 24. 26 6 colloquialization that | draw from David Armtage.
14:24: 29 7 He uses those words.

14:24: 30 8 BY MR- McCULLOCH:

14:24: 31 9 Q Could you clarify what you neant
14:24: 32 10 by "free"?

14:24: 33 11 A It was without slavery. After the
14:24: 40 12 concl usion of the Seven Years' War, which is nmarked
14:24: 45 13 by an inportant mlitary victory, particularly in
14:24: 49 14 Quebec, there was also at the sane tinme in the East
14: 24: 53 15 I ndies, Cive fought the battle of Plassey and won,
14: 24: 56 16 and Britain suddenly had acquired a huge anount of
14: 24: 59 17 territory, spanning numerous different cultures,

14: 25: 03 18 religions, and the problem of governing that cane
14: 25: 07 19 wth this massive expansion of territory.

14: 25: 09 20 Now, the British approach towards

14:25: 14 21 probl ens or issues in governing the enpire was

14: 25: 18 22 reactive for the nost part and inprovisational. So
14:25: 27 23 t he concept of protection was devel oped as a

14:25: 31 24 t echni que of | nperial governance over non-Christian
14: 25: 39 25 popul ations and conmuniti es.
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14: 25: 40 1 The idea of protection itself

14:25: 44 2 intensified and strengthened in the | ast decades of
14: 25: 47 3 the 18th century. Particular issues that brought
14:25: 51 4 it to the fore included the allegations agai nst
14:25: 54 5 Warren Hastings, as Director of the East India

14: 25: 58 6 Conpany, and the all eged depredations that were

14: 26: 01 7 occurring in the East India Conpany.

14: 26: 05 8 Q Per haps you coul d expl ain what the
14: 26: 07 9 East | ndia Conpany was.

14: 26: 08 10 A Oh, the East India Conpany was a
14:26:12 11 tradi ng conpany whi ch devel oped significant

14:26: 14 12 interests in the subcontinent, India today, and
14:26: 19 13 whi ch devel oped an arny, won battles and becane a
14: 26: 25 14 ki nd of corporate sovereign. The status of the

14: 26: 29 15 East India Conpany in the |ast two decades of the
14: 26: 31 16 18th century in India was regarded as problematic,
14: 26: 37 17 and one of the great dramas of British

14: 26: 39 18 constitutional history, not just Inperial history,
14: 26: 43 19 constitutional history was the trial of Warren

14: 26: 45 20 Hastings by Parlianment and in which Ednund Burke

14: 26: 48 21 famously | ed the case agai nst.

14: 26: 51 22 So that is synptomatic of issues that
14: 26: 56 23 | nperial authorities had to deal with about the

14: 26: 59 24 treatnent of Indigenous comunities in India. You
14: 27: 05 25 had i ssues of religious pluralismas well. You had
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14:27: 13 1 the status of slave comunities, status of free
14:27:16 2 conmunities, as well as the status of |ndi genous

14: 27 17 3 communi ties, and in Quebec, of course, the defeated
14:27: 21 4 French popul ati on.

14: 27: 22 5 So these are issues that the enpire had
14:27:25 6 not dealt with before, and it dealt with them as
14:27: 30 7 it always did, increnentally, issue by issue, and
14: 27: 33 8 It was through this that the policy of protection
14: 27: 38 9 canme and ener ged.

14:27: 41 10 Protection describes the relation

14: 27: 45 11 between the Crown and the subject population. As
14:27:52 12 we go into the first decades of the 19th century,
14: 27: 56 13 whi ch is where you set your question, the notion of
14:27:59 14 protection is becomng nore textured. |Its

14: 28: 06 15 fundanental premise is that the class of persons
14:28: 10 16 within the protected community are subjects of the
14:28:13 17 Crown. They are regarded as a vul nerabl e cl ass,
14:28: 16 18 and they are subject to protection by and through
14:28: 20 19 t he Crown.

14: 28: 20 20 Now, when the Victorians or people just
14: 28: 24 21 before the Victorians identified classes of people,
14: 28: 27 22 It was not to confer themw th rights but to

14:28:31 23 explain or to justify some formof civic

14: 28: 35 24 disability. And that is, indeed, as we see from

14: 28: 37 25 the material that | give in ny report, the position
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14: 28: 40 1 of I ndigenous comunities. They were regarded as a
14: 28 44 2 group. They were not regarded as owni ng property
14: 28: 46 3 i n an individual sense, which would have

14:28: 48 4 enfranchi sed and given themthe vote. Jury

14:28: 55 5 service, they were unable to; the question of them
14: 28: 56 6 gi ving evi dence because they were non-Christian,

14: 28: 58 7 they couldn't take the oath on the Bible. Al of
14:29: 00 8 t hose becane issues surrounding their protected
14:29: 03 9 st at us.

14: 29: 03 10 So protection was al so sonet hing that
14:29: 05 11 was particular to communities as, for exanple, the
14:29: 07 12 conmunities after the abolition of slavery or to a
14:29:12 13 particul ar type of |ndigenous person. And

14:29: 14 14 protection is a concept that has differing degrees
14:29: 19 15 of intensity fromthe group, but one can see it
14:29: 22 16 also in England with regards to groups that the
14:29: 25 17 early Victorian social |legislation set aside.

14:29: 27 18 Wnen, of course, were probably the nost notable
14:29: 30 19 category because they didn't have the vote, but
14:29: 34 20 they were also the indigent, children, the nentally
14:29: 41 21 di sabl ed. These were groups that the Victorian
14:29: 46 22 role identified as under sone form of protection.
14:29: 49 23 Protection is a wi de-spanning term
14:29: 51 24 generic, depends upon context, but it is basically
14:29: 54 25 the termthat describes not the enjoynent of ful
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14:30: 03 1 civic conpetence and status.

14:30: 04 2 Q Was there a legal doctrine in the
14: 30: 06 3 18th and 19th century that acted as a basis for the
14:30: 09 4 | dea that the state -- or rather the King, the

14: 30: 13 5 Crown, should be playing a protective role?

14:30: 15 6 A Vell, this, of course, cane from
14:30: 20 7 t he | ong-established principles and debates over
14:30: 24 8 Ki ng-ship. Being a King was to hold an office, and
14: 30: 28 9 It came with responsibilities.

14:30: 31 10 The responsibilities -- and the King

14: 30: 38 11 woul d be judged by his people according to the way
14: 30: 40 12 I n which he had conported with the expectations of
14: 30: 45 13 a sovereign.

14: 30: 47 14 And so in the Inperial setting, the

14: 30: 51 15 ot her inportant word we needed to have onboard is
14: 30: 55 16 “prerogative" because this was a prerogative

14: 30: 57 17 governed by and through -- this was, sorry, an

14: 30: 59 18 enpi re governed by and through prerogative fromthe
14:31: 02 19 outset until the end or the eclipse of I|nperial

14: 31: 07 20 managenment in the 19th century with the rise of
14:31: 10 21 colonial self --

14:31: 11 22 Q You have in fact anticipated ny
14:31: 14 23 next question --

14:31:15 24 THE COURT: Ckay. | amgoing to

14:31: 16 25 interrupt you. | don't usually do this, sir, but
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14:31:18 1 It may be awhile before | get to ask a question,
14:31:21 2 and | would |ike to know now what period of tine
14:31: 24 3 you are describing as Victorian.

14:31: 25 4 THE WTNESS: Victorian --

14:31: 27 5 THE COURT: You said it three tines.

14: 31: 28 6 THE WTNESS: Technically that woul d be
14:31: 30 7 1837, but we are dealing with the Treaty in 1836,
14: 31: 33 8 so I"'mtaking that in an approxi mate sense

14: 31: 37 9 commencing in the 1830s.

14:31:39 10 THE COURT: 1830s?

14:31: 40 11 THE W TNESS:  Yes.

14:31: 41 12 THE COURT: Thank you.

14:31: 42 13 THE W TNESS: Thank you. | should be
14:31; 44 14 nore decade-specific.

14:31: 46 15 THE COURT: Well, no, it is one of

14:31: 47 16 t hose things that perhaps all the |awers in the
14:31: 49 17 room al ready knew that. At |east one is being kind
14:31:51 18 to me and shaking her head. Please go ahead,

14:31: 53 19 M. MCull och.

14:31: 54 20 BY MR McCULLOCH:

14:31: 54 21 Q Actually if we could just junp

14: 31: 55 22 back one question. | asked you about the Aborigine
14:32: 01 23 Protection Society and its understandi ng of the

14: 32: 06 24 word "protection”.

14: 32: 07 25 A VWll, during the late 18th
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14:32: 08 1 century, see there arose the rights of man, the
14:32: 14 2 romanti c novenent, a great belief that individuals
14:32: 17 3 had i nherent rights. And this becane influential,
14: 32: 22 4 and it was also a revival of the evangeli cal

14:32: 25 5 t hi nki ng, stronger Christian feeling. There was a
14: 32: 28 6 surge of Christianity, and that resulted -- that
14:32:31 7 produced one novenent. One novenent it produced is
14:32:33 8 t he novenent for the abolition of slaveries.

14: 32: 35 9 This was |ed by a man called WIIliam
14: 32: 38 10 W berforce, who had a conversion, as though he had
14:32: 42 11 been throwm from his horse, and had converted to
14:32: 45 12 the recognition of the evils of slavery. It was a
14:32: 48 13 movenent. It was very influential, |ong-Ilasting,
14:32:52 14 the abolition of the slave trade heard in the 19th
14: 32: 58 15 century, followed by the abolition of slavery
14:33:00 16 itself in 1834.

14:33:01 17 Fromthat novenent -- or fromthat

14: 33: 04 18 nmovenent, sonme call a humanitarian novenent, but
14:33: 08 19 technically it should be called a philanthropical
14:33:10 20 novenent. Fromthat novenent cane the protection
14:33: 13 21 of aborigines novenent. Now, this was not only

14: 33: 16 22 associated with a society forned in the i medi ate
14:33: 21 23 aftermath of the foundation of a parlianentary

14:33: 24 24 Sel ect Committee in 1836. It also cane from

14: 33: 29 25 m ssionary societies who were concerned with the

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

The Chippewas of Saugeen First Nation et al v. Attorney General of Canada et al.
DAY 67 VOL 67 on December 09, 2019

Page 8691
14:33: 34 1 soul s of Aboriginal peoples across the British

14: 33: 44 2 Enpi re.

14:33: 45 3 There were numerous societies. Church
14:33: 48 4 m ssionary soci ety, London M ssionary Society are
14:33: 51 5 exanpl es.

14: 33: 52 6 So we have this great humanitarian

14: 33: 55 7 novenment, pressure groups, an early form of

14: 33: 58 8 pressure groups arising during the 1830s.

14:34: 01 9 Now, it is inportant to note that it is
14: 34: 06 10 t he Aborigines protection society. It is not the
14:34: 09 11 Aborigines rights societies because we are not in a
14:34:12 12 ri ghts-based era yet. It has becone fashionabl e
14:34: 15 13 for people to see this period as the begi nning of
14:34: 17 14 t he nodern notion of human rights, but in fact the
14:34: 22 15 rights that are there are the rights of the Crown
14:34: 25 16 inrelation to -- or rather, the duties of the

14:34: 28 17 Crown in relation to protection.

14:34: 30 18 So the pressure that is being applied
14:34: 32 19 Is not to recognize rights but to | ook on the Crown
14: 34: 35 20 to exercise its protective powers in an

14: 34: 40 21 aneliorative and inproving, bettering way.

14: 34: 46 22 Q There is one word that | wanted to
14:34: 48 23 ask you about. It may be that the Court is

14: 34:50 24 sufficiently famliar with it, but it is a very

14: 34: 53 25 | mportant word in what you have just been saying.
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14: 34: 58 1 How was the word "evangelical" understood in tﬁge&wz
14: 35: 03 2 first few decades of the 19th century?

14: 35: 05 3 A Wl |, evangelical could apply to a
14:35:11 4 range or a spectrumof Protestant beliefs, but the
14:35: 16 5 evangel i cal novenent, so there were Quakers,

14: 35: 20 6 Met hodi sts, and there were Anglicans. They all had
14:35: 23 7 their different branches of evangelical, but they
14: 35: 28 8 were united in a conception of the man born froma
14: 35: 34 9 common ancestor, so every human bei ng was part of
14: 35: 39 10 the sane famly of man. W are in a period before
14: 35: 42 11 t he devel opnent of Darw ni an theories which

14: 35: 47 12 suggested that that was not the case, that there

14: 35: 49 13 were in fact many ancestors, but we are in a period
14: 35: 52 14 of nonogenesis, and that has a strong inpact in

14: 35: 56 15 this particular case upon the conceptualization of
14: 35: 59 16 a policy, orientation to managenent of First

14: 36: 04 17 Nat i ons.

14: 36: 04 18 Q And coul d you explain that inpact?
14: 36: 06 19 A The inpact cane in relation to an
14: 36: 15 20 advocated policy of renmoval. Renoval was a policy
14: 36: 22 21 approach that Anerican states, supported by

14: 36: 31 22 presi dent Andrew Jackson, had begun taking during
14: 36: 34 23 the 1820s, and it involved the permanent renoval of
14: 36: 39 24 | ndi genous popul ations to places far away so that
14: 36: 45 25 the lands that they had used as hunting grounds
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14: 36: 47 1 could be used for nore intense sedentary

14: 36: 51 2 agricul ture.

14: 36: 52 3 And this, of course, is what happened
14: 36: 54 4 to the Cherokee. This is very fanous, and it is a
14: 36: 58 5 very tragic tale.

14:37: 01 6 So renoval was regarded in sone

14:37: 05 7 quarters as a policy option.

14:37: 06 8 When Bond Head becones the Lieutenant
14:37: 12 9 Governor, he becones convinced by this policy, and
14:37: 17 10 he attenpts to initiate this policy direction
14:37:21 11 towards renoval in Treaty 45 1/ 2.

14:37: 25 12 Now, the policy had been rai sed and
14:37:31 13 expl ored before he becane a Lieutenant Governor.
14:37: 37 14 Anderson and Elliot had made a kind of --

14:37: 41 15 Q Just a nonent. |If you could

14:37: 44 16 remnd us who T.G Anderson is -- or was, rather?
14:37: 48 17 A Thomas Gunmarsal |l Anderson, an
14:37:51 18 I mportant figure in the Indian Affairs Departnent,
14:37:53 19 he woul d | ater becone Superintendent, and Elliot,
14: 38: 00 20 an Anglican m ssionary who was al so present at

14:38: 05 21 Treaty 45 1/2 and its concl usi ons.

14: 38: 06 22 So they go on a reconnai ssance trip and
14: 38: 08 23 decide that Manitoulin Island m ght be a good pl ace
14: 38: 10 24 for all of the Western Indians to be permanently
14:38:13 25 | ocat ed.
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And Sir John Col borne recommends this

policy, as he is finishing up, and as --

Q |"msorry to keep interrupting --

A Sir John Col borne was Li eut enant
Governor before Sir Francis Bond Head. So Sir
Franci s Bond Head takes the relay baton, and he
decides that he is going to run with this idea.

And that essentially is what we see in Treaty 45
and Treaty 45 1/ 2.

W see the initiation of a policy
direction that was not to take root, and the reason
for that was because of the strong objection and
pressure exerted on the Colonial Ofice and the
Secretary of State, Lord denelg, against this
policy of renmoval. It was regarded as an Anerican
policy that was inhumane, but the objection nore
was t he theol ogical one that supposed that First
Nati ons were not part of the same famly of man and
that they were inherently incapable of redenption.

Basically the thinking was -- and it
shows how solipsistic Christian thought was then --
that, well, if I was an Indian, | would want to be
converted too, and that was the thinking as it was
t hen.

Q Vel |, was there any connection
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14: 39: 47 1 bet ween t hese evangelicals in the first decadeza,ge8695
14:39: 52 2 i ndeed the first half of the 19th century, and the
14: 39: 56 3 Colonial Ofice?

14:39: 57 4 A Wll, the Colonial Ofice was

14: 40: 01 5 established in the |ate 1820s as part of the

14: 40: 08 6 bureaucratic organi zation of the British state that
14:40:13 7 I S occurring.

14: 40: 15 8 The | egal counsel, Janes Stephen, cones
14: 40: 20 9 under Secretary of State. Janes Stephen, a very
14:40: 24 10 famous col onial adm nistrator, he is associ ated

14: 40: 27 11 with what is known as the C apham Sect, the

14:40: 32 12 evangelicals. The O apham sect refers to a group
14:40: 38 13 of famlies in south London who |ived what we woul d
14: 40: 40 14 today call a hippie lifestyle, sharing houses and
14:40: 43 15 ways of life and in each other's pockets and all

14: 40: 46 16 subscribing to the sanme Christian belief.

14: 40: 48 17 So Janes Stephen had strong connections
14: 40: 50 18 w th the evangelical novenent, though historian

14: 40: 55 19 after historian has | ooked into his managenent of
14: 40: 57 20 the Colonial Ofice, and he cones out of it pretty
14:41: 01 21 clean. He is not regarded as an advocate for the
14: 41: 05 22 m ssionaries at all, and in many respects, it is
14:41: 08 23 clear that he was enbarrassed by sone of them

14:41: 11 24 So we have Janes Stephen. Lord Genelg
14:41: 16 25 hi nsel f was on the Board of the London M ssionary
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14:41: 20 1 Soci ety, but he also was not regarded as an

14:41: 24 2 advocate for humanitarian groups, though that is
14:41: 30 3 not to say he wasn't accused or criticized in that
14:41:33 4 regard, and the sane with Janes Stephen.

14:41: 35 5 The Col onial Ofice becane

14: 41: 38 6 controversial, at least in sone quarters during the
14:41: 41 7 1830s, because of the so-called colonial reform
14:41: 44 8 novenent that sought nuch easier access to col oni al
14:41: 48 9 | and than the mnistry was prepared to all ow.

14:41: 53 10 Q If we could now return to

14:41:56 11 sonething you started to answer, but | think we can
14:41:59 12 now put in its context. Prerogative, what was that
14:42: 06 13 in the first decades of the 19th century, or indeed
14: 42: 10 14 the | ast decades of the 18th century on to the

14: 42: 12 15 first decades of the 19th century?

14:42: 14 16 A Thank you. Well, it is inportant
14:42:16 17 to understand that we are in a different |egal

14:42: 20 18 world. W are in a world where prerogative has
14:42:23 19 much, much nore prom nence and i nportance and

14: 42: 26 20 acceptance than prerogative today.

14:42: 31 21 The prerogative enabled British

14: 42: 39 22 | mperialism British Inperialism if there was a
14:42: 42 23 source of the | egal power that was being exercised
14: 42: 45 24 for nost of the tinme, it was the prerogative. Only
14:42: 49 25 occasionally did the West m nster Parlianent
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14:42:53 1 intervene or legislate on Inperial matters. There
14:42:58 2 was the trade and navigations acts, but they were
14:43: 02 3 considered as legitimte because they covered trade
14:43: 06 4 within the enpire.

14:43: 07 5 The I nperial parlianent did not

14: 43: 13 6 | egislate for the colonies -- you see, there was a
14:43:15 7 period in 1765 which sparked the Anerican

14:43:19 8 Revolution. And after the Anerican Revolution, it
14: 43: 22 9 was nost cautious not to intervene. The Inperial
14:43: 24 10 parlianment recogni zed that the governing of the
14:43: 27 11 enpire was a matter for, to use the nodern term
14:43:30 12 t he executive, and when it intervened, it was to
14:43: 34 13 punp up or to enlarge an executive power or else,
14:43: 39 14 in the case of the Quebec Act, to put in sonething
14: 43: 42 15 t hat was substantially simlar to prerogative-based
14:43: 45 16 regi mes, the Crown col ony nodel .

14:43: 49 17 Now, prerogative is power that was used
14:43: 55 18 to govern enpire. Prerogative fromthe early 17th
14:43:58 19 century right through until the 1850s and the

14: 44: 03 20 1860s, which is the dawn of the period of col onial
14: 44: 07 21 responsi bl e governnent. And that is when

14: 44: 09 22 | egi slators start setting out rules for Crown or
14:44: 15 23 governnment relations with |Indi genous peopl es.

14:44:16 24 The age of |egislation begins 1860 in
14:44: 21 25 Canada. Before then, we are in a prerogative era.
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14:44: 26 1 Now, when we are going into a

14:44: 28 2 prerogative era, we are not going into a | aw ess
14:44: 32 3 society. W are going into a zone, the exercise of
14: 44 38 4 | awf ul governnent that is predicated upon different
14: 44: 42 5 noti ons than what we have, or at |east they are

14: 44: 45 6 stronger versions of that which reads nore faintly
14: 44: 52 7 t oday.

14: 44: 52 8 Prerogative --

14:44: 54 9 Q If I could, this is an inportant
14: 44: 56 10 guesti on because prerogative, for nodern day

14: 45: 00 11 | awyers, has a very distinct nmeaning.

14: 45: 02 12 A Well, you see, the view of

14: 45: 05 13 prerogative today is that prerogative conprises a
14: 45: 09 14 bundl e of particular powers that the Crown has

14: 45: 12 15 because the Courts have recogni zed these as

14:45: 15 16 prerogative powers.

14:45: 16 17 That is a nodern view of public

14:45:19 18 authority as an aggregate of specifically conferred
14:45: 22 19 powers. That is a nodern view of authority.

14: 45: 25 20 The historical viewor the viewin the
14: 45: 31 21 18th and 19th century is not the sane. Prerogative
14: 45: 37 22 descri bes the powers of the Crown, but that is not
14: 45: 40 23 to say that they were open-ended and arbitrary.

14: 45: 45 24 The powers of the Crown, the prerogatives were

14: 45: 48 25 del egated by comm ssion. They were controlled and
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14: 45: 52 1 nmonitored by instruction fromLondon. W have a --
14: 45: 56 2 Q Again, I'msorry to keep on

14: 45: 57 3 interrupting. Wen you say "del egated by a

14: 46: 00 4 conm ssion", a conm ssion fromwhomto whonf

14: 46: 03 5 A |"msorry, fromthe Crown to

14: 46: 06 6 Governors. Wen we tal k about | nperial governance,
14: 46: 08 7 the inportant figure is the Governor. The CGovernor
14: 46: 12 8 descri bed an office that represented the Crown
14:46: 15 9 wthin the colonies. So in the Crowmn's name, the
14: 46: 18 10 Governor would constitute courts, appoint officers
14: 46: 22 11 and exercise all the powers of governnent that the
14:46: 27 12 Crown held and had conferred by conm ssion.

14: 46: 30 13 The --

14: 46: 32 14 Q And the term"instructions", does
14: 46: 35 15 that have a -- what neaning did that have at the
14: 46: 37 16 time?

14: 46: 37 17 A "I nstructions” is a termof art.
14: 46: 40 18 It refers to two types.

14: 46: 43 19 First of all, there are the infornal

14: 46: 45 20 i nstructions that were issued under the signed

14: 46: 49 21 manual to Governors. These documents were secret,
14: 46: 52 22 and they were standardi zed. Over the years, they
14: 46: 57 23 became a form of obsol ete provisions and rather
14:47. 04 24 t op- heavy. But they described how Governors were
14: 47: 09 25 to -- what kind of |egislation they could
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14:47:11 1 count enance, not countenance, to send | egislation
14:47: 14 2 to the Privy Council for allowance or disallowance,
14: 47: 17 3 features |ike that.

14:47: 18 4 The informal instructions were in

14:47: 22 5 di spatches that were sent in the 19th century from
14: 47: 29 6 the Colonial Ofice and earlier from Secretary of
14:47:32 7 State, often through the Board of Trade, to

14:47: 37 8 colonial Governors, and these were instructions as
14: 47: 40 9 wel | contained in dispatches from London.

14:47: 42 10 The technical status of instructions
14: 47: 45 11 were that a Governor was not acting unlawfully if
14:47: 48 12 he acted in breach of his instructions. Governors,
14:47:53 13 I f they crossed a |ine, could be recalled, but
14:47:58 14 general | y speaki ng, Governors had a wide anbit of
14: 48: 02 15 di scretion within the conpass of their conm ssion
14:48: 07 16 and according to the tenor of their instructions.
14:48: 08 17 So Governors were the inportant

14:48:13 18 characters or figures in the governing of the

14:48: 17 19 enpire. And we have in Bond Head a representative
14:48:22 20 of the Inperial era, and we have sonme of the

14: 48: 27 21 features anomal ously captured in Treaty 45 1/ 2.

14: 48: 31 22 So the prerogative was disciplined. It
14:48: 38 23 was exercised according to a hierarchy, a rank of
14: 48: 44 24 officers fromwhominstructions from superior would
14:48:50 25 run down and ever refining, ramfying, into nore
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14: 48:54 1 specific instructions, and up the other way. So
14: 48: 56 2 t hese were the neurons running through the spine of
14: 48:59 3 the British Enpire. And that body of office was
14:49: 01 4 al ways changi ng and reorgani zing as new officers

14: 49: 04 5 were constituted or as circunstances changed or as
14: 49: 07 6 new parts of the world becane part of British
14:49:11 7 territory.

14:49: 11 8 Q You have referred to this

14:49: 14 9 prerogative as disciplined. Could you explain what
14: 49: 19 10 t he mechani sm of discipline was? How woul d t hey

14: 49: 26 11 discipline itself?

14:49: 27 12 A Wien | spoke of features that we
14:49: 29 13 woul d recogni ze, I'mgoing to use a nodern term
14:49:31 14 because | think it is better to explainit. The

14: 49: 33 15 di fference between adm ni strative practices and
14:49: 36 16 | egal | y-required practices for public

14: 49: 38 17 deci si on- makers.

14:49: 41 18 In the 18th century, we see in the
14:49: 44 19 Royal Procl amation a very good exanple of the

14:49: 48 20 organi zation, the disciplining of the exercise of
14: 49: 50 21 di scretion, and to sinply say that there was a ful
14: 49: 56 22 executive discretionis not to say it wasn't

14:49: 59 23 unbounded. It was internally nonitored, internally
14: 50: 02 24 controll ed through the nechani sns of reporting to
14:50: 04 25 t he superior, London, overhauling, disagreeing or
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14:50: 09 1 of CGovernors being recall ed.

14:50: 11 2 So there was a disciplined procedure,
14:50: 14 3 and nost Governors would follow the routine. But
14:50: 18 4 that didn't nean that they were legally obliged to.
14:50: 20 5 One shoul d not confuse adm nistrative procedures to
14:50: 23 6 organi ze the exercise of a sovereign discretion so
14:50: 27 7 that the discretion is exercised consistently,

14:50: 30 8 evenly within the class on the one hand from

14:50: 34 9 external |l y-i nposed obligations.

14: 50: 36 10 That is what parlianent does, and that
14:50: 40 11 didn't happen in an Inperial context. Parlianent
14:50: 43 12 was respectful of Inperial matters as the rightful
14:50: 47 13 province of the executive.

14:50: 48 14 Q | have one nore question to ask
14:50: 50 15 about prerogative before noving on to another one
14:50: 54 16 of your recurring thenes. Wat was the role of
14:50: 59 17 soverei gn conportnent in prerogative?

14:51: 01 18 A Well, sovereign conportnent is a
14:51: 06 19 concept that | have been devel oping and wll be
14:51: 08 20 | ooki ng at nore thoroughly in the book |I'm working
14:51: 11 21 on that concerns the office of soverei gn because
14:51: 20 22 there was a lot witten about this and a | ot of
14:51: 23 23 di scussion of it.

14:51: 23 24 A nonarch, a sovereign, was expected to
14:51: 30 25 conmport thenselves with the dignity and the
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14:51:32 1 requi rements of the office. W mght put this into
14:51: 38 2 t he honour of the Crown, but the honour of the

14:51: 40 3 Crown lay in the proper performance of office.

14:51: 44 4 So when the Royal Proclamation was

14:51: 49 5 | ssued -- the sovereign conportnent is to ensure
14:51: 52 6 that there is evenness and consi stency between

14:51: 54 7 groups because there would be different nmenbers of
14:51: 58 8 a large class, and sovereign conportnent is the way
14:52: 03 9 in which we see the Crown taking neasures and

14:52: 06 10 instructing its officers in the field to behave in
14:52: 08 11 a way that does not give preferential treatnent or
14:52:12 12 di scrimnatory treatnent.

14:52:13 13 It is an internalized way of ordering a
14:52: 17 14 di scretion, and the Royal Proclamation is utterly a
14:52: 20 15 reflection of that.

14:52: 20 16 Q Now, earlier you said that the
14:52: 24 17 conclusion of the Seven Years' War had left Britain
14:52: 28 18 facing the issue of what, | guess, we would cal

14:52: 32 19 the nulticultural enpire around the world. Wre
14:52: 36 20 t hese devel opnents in Upper Canada or British North
14:52: 42 21 Anerica unique? Wre these probl ens being

14:52: 45 22 addressed in other parts of the enpire?

14:52: 48 23 A VWell, the problens certainly were
14:52: 50 24 occurring in other parts of the enpire. Indigenous
14:52: 56 25 peoples in Australia and New Zeal and is the obvious
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14:52: 59 1 exanpl e and southern Africa. O course, the way in
14:53: 02 2 whi ch responses pl ayed out depended upon tine,
14:53: 04 3 pl ace, cultural specificity, the offices involved.
14:53: 07 4 But there were thenes of Inperial
14:53: 12 5 governance, how and by what neans do you establish
14:53: 15 6 the status and the way in which you govern the
14:53: 17 7 relations, and the prerogative and protection were
14:53: 22 8 at the very heart of it and the status of subjects.
14:53: 24 9 The reason why subjects becane so
14:53: 27 10 | mportant was because subj ect hood was associ at ed
14:53: 33 11 w th the emanci pati on novenent, with slavery, the
14:53: 36 12 abolition of slavery because the British would not
14:53: 39 13 count enance slavery over a British subject. And
14:53: 43 14 that fed into the protection as it took an aspect
14:53: 47 15 for Aboriginal comunities.
14:53: 49 16 The Marshall Suprenme Court in the
14:53: 57 17 United States in a trilogy of judgments descri bed
14:54: 00 18 the native Anerican conmmunities as domestic,
14:54: 05 19 dependent nations. Now, that was a classification
14:54: 10 20 t hat nmeant they weren't citizens; that neant in the
14:54: 14 21 eyes of the Colonial Ofice, Janmes Stephen, that
14:54. 18 22 | egiti mated the Federal Governnents going to war
14:54: 22 23 with Native Anericans. It was precisely because
14:54: 25 24 they were not Anerican citizens and not given the
14:54: 27 25 protection of Anerican |aw that the governnent was

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

The Chippewas of Saugeen First Nation et al v. Attorney General of Canada et al.
DAY 67 VOL 67 on December 09, 2019

Page 8705
14:54: 32 1 able to proceed in that way.

14:54: 33 2 So the Marshall cases and the Anmerican
14:54: 42 3 position on the status of native Anerican

14:54: 44 4 communi ties was regarded very negatively in the
14:54: 48 5 Colonial O fice because it was a denial of

14:54: 49 6 citizenship and a denial of protection fromthe |aw
14:54: 53 7 that the British saw thensel ves as gi ving.

14: 54: 56 8 So British policy was quite markedly
14:55: 01 9 within the official mnd distinguished fromthe
14:55: 03 10 Aneri can.

14: 55: 04 11 Q The next question is a big one,
14:55: 07 12 and it may end up comng in a nunber of parts. So
14:55: 11 13 I f you would like to have a drink of water now, it
14: 55: 16 14 m ght be a good i dea.

14:55: 20 15 A Thank you.

14:55: 21 16 THE COURT: Although you don't need to
14:55: 23 17 wait for M. MCulloch's perm ssion.

14:55: 26 18 BY MR M CULLOCH:

14: 55: 26 19 Q One needs to encourage himto pay
14:55: 29 20 sonme attention to his own well-being. Fathers are
14:55: 34 21 | i ke that, they tend to forget to eat or drink.
14:55: 39 22 One last issue in ternms of recurrent
14:55: 41 23 themes, and as | said, it is perhaps the nost

14: 55: 44 24 difficult. 1In the mnds of the British

14: 55: 52 25 of fice-hol ders, particularly but not exclusively in
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14: 55: 57 1 Upper Canada in the first couple of decades,

14:56: 00 2 particularly the first three or four decades of the
14:56: 03 3 19th century, what did "civilization" nean?

14: 56: 08 4 A It was often said that there were
14:56: 13 5 two policies, protection, plus civilization, and

14: 56: 18 6 that the policy was both.

14:56: 20 7 In practice, protection took up all the
14: 56: 24 8 time because it involved dealing with

14: 56: 29 9 encroachnents, problens of disorder on the

14: 56: 33 10 boundari es of Native communities, separate

14: 56: 38 11 communi ties, squabbles, dealing wth those, dealing
14:56: 41 12 wth the here and now. That was what protection

14: 56: 43 13 did, and that was what the Crown and the officers
14 56: 47 14 who were designated protectors or Superintendents
14: 56: 49 15 spent nost of their tinme doing.

14:56: 50 16 Cvilization, however, was the

14:56: 53 17 desiderata. It was the --

14.56: 54 18 Q It was the?

14: 56: 56 19 A The desiderata. It was the

14: 56: 59 20 desired policy outconme. Now, the pursuit of

14:57: 03 21 civilization was never sonething that the Inperial
14:57. 07 22 authorities took a programatic approach to. Pilot
14:57:15 23 schenes here and there as, for exanple, | talk

14:57: 18 24 about in the report, but there was no concerted
14:57:21 25 push towards civilization. On the whole, they did
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14:57. 24 1 their | ong-established practice of British public
14:57: 27 2 adm nistration, and that was they contracted out.
14:57: 30 3 Vell, they didn't actually contract out, but they
14:57: 32 4 got the mssionaries to do it. They were happy
14:57: 34 5 that the m ssionary societies would take care of

14: 57: 36 6 the civilization aspect.

14:57: 38 7 Q And to place the m ssionary

14:57: 40 8 societies in the right context, what that you have
14:57: 45 9 al ready di scussed woul d you link the m ssionary
14:57: 47 10 societies with?

14:57: 48 11 A Wl l, the mssionary societies
14:57: 49 12 were active in nost British colonies, New Zeal and,
14:57:53 13 Australia and Canada, and they were the |nperial
14:58: 00 14 figures nost active in spreading the word of God

14: 58: 06 15 and actively encouragi ng I ndi genous people to adopt
14:58:12 16 a sedentary, Christian, agriculturalist lifestyle.
14:58: 16 17 And we find themin Canada, and we find
14:58: 20 18 themin New Zeal and and Australia. W find

14:58: 23 19 di fferent houses, |ow and high church, and we find
14: 58: 27 20 t hem squabbl i ng, having turf wars, and battling in
14: 58: 30 21 a free market conpetition for the souls of

14: 58: 33 22 | ndi genous peopl es, but the m ssionary societies
14:58: 35 23 are in -- or in the colonies doing that kind of
14:58: 40 24 t hi ng.

14: 58: 40 25 So that is also an inportant feature.
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14:58: 43 1 So when we tal k of protection and civilization,
14:58: 46 2 civilization tends to be nore active in the

14:58: 51 3 encour agenent of mssionaries than the Crown

14:58: 54 4 actual |y adopting neasures that would facilitate

14: 58: 58 5 civilization.

14: 58: 59 6 Now, that distinction becones inportant
14:59: 02 7 in the 1840s and 1850s. It becones inportant

14:59: 05 8 because the Inperial Governnment in London retained
14:59:13 9 control of native affairs in Canada and in

14:59: 17 10 New Zeal and until 1860 and 1862 respectively. This
14:59: 23 11 was because it was thought that col onial

14:59: 29 12 politicians and | egislatures were too

14:59: 33 13 self-interested to be able to govern First Nations
14:59: 38 14 in a disinterested and equal kind of a way.

14:59: 42 15 So part of the -- "protection"” isn't
14:59: 54 16 the right word. During the 1840s and 1850s, there
14:59: 57 17 IS a growi ng organi zation and di sposition of

15:00: 02 18 provincial resources in the nanagenent of

15:00: 06 19 | ndi genous affairs that becones nore institutional,
15:00: 14 20 bureaucratic one mght say, and that establishes
15:00: 20 21 what the Inperial authorities read as signs of a
15:00: 24 22 commtnment to the advancenment of civilization.

15: 00: 27 23 The G adual Enfranchi sement Act 1857 --
15:00: 32 24 Q Just a nonent. Could you repeat
15:00: 33 25 t he nane of the Act?

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

The Chippewas of Saugeen First Nation et al v. Attorney General of Canada et al.
DAY 67 VOL 67 on December 09, 2019

Page 8709
15:00: 34 1 A The Gradual Enfranchi senent Act,
15:00: 37 2 provincial legislation of 1857, is read in London
15:00: 41 3 by both the Colonial Ofice and the Aborigine
15:00: 45 4 Protection Society as an indication that the

15:00: 49 5 colonies were commtted to advanci ng the program of
15:00: 53 6 civilization, which neant individualizing the sense
15:00: 58 7 of responsibility of menbership of the comunity,
15:01: 03 8 detribalization, and --

15:01: 06 9 Q Just perhaps you could clarify or
15:01: 09 10 expand upon the term"detribalization"?

15:01:13 11 A "Assimlation" is a word that is
15:01: 15 12 sonetinmes used. This is the policy goal of having
15:01: 22 13 each mal e menber of the Aboriginal community owning
15:01: 24 14 property and exercising the vote, doing jury

15:01: 27 15 servi ce and becom ng an upstandi ng nenber of a

15:01: 32 16 conmunity that valorized individual standing and
15:01: 40 17 responsibility.

15:01: 40 18 So that, of course, is a distinctly
15:01: 43 19 western view and not that of First Nations.

15:01: 48 20 The groups that advocated for

15:01: 56 21 Aboriginal communities, Iike the Aborigine

15:01: 58 22 Protection Society, were commtted to a policy of
15:02: 00 23 assimlation. So the G adual Enfranchisement Act
15:02: 04 24 was read as an indication that the province was
15:02: 07 25 going to take seriously through enfranchisenent the
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15:02: 10 1 busi ness of turning First Nation -- male First

15:02: 17 2 Nation individuals into Christian farners.

15:02:19 3 Q Ckay. Thank you. | am now goi ng
15:02: 23 4 to nove on to a different issue although, of

15:02: 27 5 course, it isrelated to all those recurring thenes
15:02: 31 6 t hat we have just been discussing, and I would |ike
15:02: 34 7 to go to sone docunents to address the question
15:02: 39 8 about whether Sir Francis Bond Head in 1836 thought
15:02: 46 9 he was or shoul d have thought he was subject to any
15:02:53 10 procedural requirenents in the formnulation of what
15:02: 58 11 we have cone to call Treaties 45 and 45 1/ 2.

15:03: 04 12 And | would Iike to ask you to turn to
15:03:12 13 page 87 of your report, paragraph 5.32. Now, we
15:03: 25 14 have tal ked about the 18th century genesis of the
15:03: 30 15 Royal Proclamation of 1763, but in the context of
15:03: 36 16 the years followng 1763, was it seen as having any
15:03: 43 17 prescriptive legal force over procedures?

15:03: 48 18 A So how did the official mnd read
15:03: 58 19 or respond to the Royal Proclamation. | think it
15: 04: 06 20 I S best to understand the response to it, again as
15:04: 13 21 | mentioned this norning, by starting fromthe

15:04. 16 22 negative, what it was not.

15:04: 18 23 The Royal Proclamation was not a

15:04: 21 24 statute. It is very fundanental it is not a

15:04: 24 25 statute. It is not enacted by Westm nister
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15:04: 29 1 parliament. It is a Proclamation.

15: 04: 34 2 Gven that it is not a statute, there
15: 04: 40 3 IS a consistent pattern of behaviour that is

15: 04: 44 4 consistent with it not being a statute, and that is
15:04: 46 5 conpl etely inconsistent with regarding it as a

15:04: 49 6 st at ut e.

15: 04: 49 7 So if we take the counter-argunent that
15: 04: 53 8 IS being made in contenporary -- by ny contenporary
15: 04: 57 9 col | eagues that the Royal Proclamation was a

15: 04: 59 10 statute, let's |ook at the behavi our clustering or
15: 05: 07 11 surroundi ng the managenent of Indian relations at
15: 05: 10 12 the time of the Proclamation and into the 19th

15: 05: 13 13 century, as you ask.

15: 05: 15 14 So there are about eight general heads
15:05: 20 15 of conduct that | could describe in relation to
15:05: 24 16 this. | could start with the two nost glaring

15:05: 30 17 ones.

15: 05: 30 18 First of all, the Royal Proclamation
15:05: 31 19 was not a penal neasure. If it was a statute or if
15: 05: 41 20 King George |IIl had the power, accredited to a case
15: 05: 45 21 call ed Canpbell v. Hall, to issue prerogative

15:05: 49 22 | egi slation for Quebec, if it was the Indian

15: 05: 54 23 provi sions represented prerogative |egislation,

15: 05: 57 24 t hen they could have had a penal effect.

15: 05: 59 25 But officials did not regard the
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15: 06: 02 1 official -- the Royal Proclanmation as having any
15: 06: 05 2 penal effect because Governors were instructed that
15: 06: 08 3 they had to solicit legislation from col oni al

15: 06: 13 4 assenblies to create penal offences. There was a
15: 06: 17 5 civil offence of trespassing on Crown |and, but to
15: 06: 21 6 create a penal offence by crossing the boundary

15: 06 24 7 line, for exanple, legislation had to be passed by
15: 06: 27 8 t he colonial |egislatures.

15:06: 28 9 Now, in 1763 and afterwards, nost of

15: 06: 31 10 themweren't going to do that. It happened in

15: 06: 33 11 Canada in 1839. 1839 is the legislation --

15: 06: 39 12 anti-trespassing legislation that the Royal

15: 06: 41 13 Proclamation in 1763 had cont enpl at ed.

15: 06: 43 14 Procl amati on i s an announcenent of

15: 06: 47 15 Crown pleasure. It is like a press statenent. It
15: 06: 49 16 Is not an inherently legislating instrunment unless
15: 06: 52 17 you are exercising it in relation to the power

15: 06: 56 18 recogni zed in Canpbell v. Hall. [I'Il cone to

15:07: 02 19 Canpbel | v. Hall and the fuller problemwth that
15:07: 05 20 in a nonent .

15:07: 06 21 So Governors were instructed to obtain
15:07: 08 22 | egislation. |If they couldn't get the |egislation,
15:07: 09 23 and they wanted to take action, crimnal action
15:07: 12 24 agai nst settlers in Indian country, they used the
15:07: 15 25 ol d common | aw proceedi ngs of disturbance of the
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peace. W find Carleton saying that --

Q Carl et on?

A Governor Carl eton.

Q And he was Governor Cenera
roughly when?

A After Murray in the md-1760s in
Quebec. He issued a Proclamation in 1766
I ndi cating that trespassers on |Indian country, he
woul d take proceedi ngs as disturbers of the peace,
so he was exercising a common | aw power because the
| egi sl ati on had not been passed that the Royal
Procl amati on cont enpl at ed.

So the Royal Proclamation cannot be
prohibiting in the sense of creating a penalty for
trespassing or squatting in Indian country.

That is the first exanple.

The second exanple is that after the
Procl amation issued, there was a flood of
petitioning fromindividuals at all |evels seeking
exenption fromthe policies set out in the Royal
Procl amat i on.

Q Could I just -- petitioning, could
you clarify the role of petitioning in the context
of the 18th and early 19th century?

A Petitions, there were two types of
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15:08: 35 1 petitions to the Crown; petitions of right, which
15: 08: 40 2 to bring an action in court required the fiat, or
15:08: 43 3 petitions of grace.

15:08: 44 4 A petition of grace is a subject

15: 08: 46 5 falling upon the sovereign to exercise a

15:08: 51 6 prerogative power in a beneficent, positive way
15:08: 58 7 that the petitioner seeks. It is a claimupon
15:09: 01 8 royal grace. "G ace" neans the discretion of the
15:09: 04 9 soverei gn.

15:09: 05 10 So there were nunerous petitions from
15:09: 08 11 all levels seeking exenption fromthe |ndian

15:09: 11 12 provi sions of the Royal Proclamation. Sir WIlliam
15:09: 15 13 Johnson hinself nmade an application seeking

15:09: 17 14 recognition of a gift the Mohawk had made of | ands
15:09: 22 15 al ong the Hudson River.

15:09: 26 16 George Wharton was involved in a

15:09: 28 17 wel | - known -- and Benjam n Franklin were invol ved
15:09: 31 18 in a well-known project to create a new colony in
15:09: 35 19 the interior to be known as Vandalia, and they got
15:09: 41 20 t he approval of the mnistry, but the revolution
15:09: 45 21 broke out and that didn't happen.

15:09: 47 22 So there was a stream of applications
15:09: 51 23 and petitioning for exenption or relaxation of the
15:09: 55 24 requi rements of the Royal Procl amation.

15:09: 56 25 Now, if the Royal Proclamation had been
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15:10: 01 1 a statute, these woul d have been peopl e throw ng
15:10: 04 2 t hensel ves upon a di spensi ng power that had been
15:10: 06 3 outlawed in the Bill of Rights in 1689. The Bill
15:10: 14 4 of Rights 1689 declares as an unlawful Stuart

15:10: 17 5 pretense, the suspendi ng and di spensing of |aws.
15:10: 20 6 In all of this, applications and

15:10: 24 7 petitioning and | obbying in London, there is no
15:10: 26 8 suggestion that it is m sconceived or

15:10: 29 9 constitutionally irregular. There is no calling
15:10: 32 10 upon the exercise of a dispensing power. That
15:10: 35 11 argunent is not happening. So there is an

15:10: 37 12 acceptance that the Crown has sone discretion to
15:10: 41 13 relax or not to apply the policies set out in the
15:10: 44 14 Royal Proclamati on.

15:10: 45 15 The Proclamati on doesn't say that.
15:10: 48 16 That is presuned that that discretion inheres. So
15:10: 51 17 that tells me that we are not dealing with a

15:10: 54 18 statute or a rigid procedural power.

15:10: 58 19 And if you look in ny report on -- and
15:11: 02 20 Bond Head knew that -- page 88, at the very end of
15:11: 07 21 paragraph 5.32, we have the instructions from Lord
15:11: 22 22 G enel g to Durham

15:11: 22 23 Q Just to remnd us, who is Lord
15:11: 25 24 Dur hanf

15:11: 25 25 A Lord Durhamis the Governor
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15:11: 27 1 Ceneral of Canada and, of course, he was

15:11:29 2 responsi ble for the witing of the Durham Report.
15:11: 34 3 And he is about to go upon his mission to Canada
15:11: 41 4 and sweeps through the country and ends up with the
15:11: 44 5 famous Dur ham Report. And one of the distinctive
15:11: 48 6 features of the Durham Report and the Durham

15:11: 50 7 m ssion is that Durham was given instructions --
15:11: 53 8 and these are them-- on principles, relevant

15:11: 58 9 principles for the nmanagenent of relations with
15:12: 01 10 First Nations.

15:12: 02 11 Q Prof essor McHugh, would it be
15:12: 04 12 useful if we put the 1838 d enel g dispatch on the
15:12: 12 13 screen, since you seemto be referring to it fairly
15:12: 15 14 often in your report?

15:12: 16 15 A It could be -- if you put the
15:12:18 16 entire docunment up, | will be referring to matters
15:12:21 17 that come further in ny evidence, and | can nake
15:12:23 18 the point now, if that would suit.

15:12: 25 19 Q Well, perhaps if you could sinply
15:12: 27 20 flag them for us now, and we can develop themin
15:12: 30 21 detail .

15:12: 30 22 A Thank you. That woul d be great,
15:12:31 23 t hank you.

15:12: 32 24 Q In the appropriate place.

15:12:33 25 So if I could have Exhibit 1264, a
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15:12: 42 1 | etter of Earl Durham from Lord d enel g, dat edpagesn?
15:12: 48 2 August 22nd, 1838. Now, | believe the part that
15:12:52 3 you were just now tal king about is page 5 of the
15:12:56 4 PDF, page 9 of the docunent?

15:12: 57 5 A Correct. Let nme just find ny copy
15:13:03 6 here. So we have the letter to -- fromthe

15:13:33 7 Secretary of State to Durham |If we | ook at what
15:13: 38 8 It says at the end, | conclude with three general
15:13: 46 9 observations, and these are observations about the
15:13: 48 10 conduct of the managenent of First Nations

15:13: 50 11 relations at a tinme when that is a power under the
15:13: 56 12 prerogative, and the prerogative provides the
15:13:59 13 basi s.

15:14:00 14 It begins:

15:14: 01 15 "I conclude with Three general
15:14: 05 16 (bservations: "

15: 14: 06 17 So the first one is:

15:14: 08 18 "It should be regarded as a

15:14: 09 19 fixed Principle in any Arrangenents
15:14: 10 20 that may be nmade regarding the

15:14:12 21 | ndi ans, that their Concerns nust be
15:14: 14 22 conti nued under the exclusive Care
15:14: 16 23 and Superintendence of the Crown."
15:14: 21 24 Now, the Aborigine Select Commttee
15:14: 26 25 recently has issued a reconmendati on exactly to
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15:14: 31 1 that effect, and the "Crown" there neans the

15:14: 35 2 | nperial Crown and that it remains a matter for the
15: 14: 39 3 exerci se of the executive discretion of governnent.
15:14: 42 4 And you see why, as you read down, that
15: 14: 49 5 It is not regarded as sonething which col oni al

15:14: 53 6 assenblies could be given control of.

15:14: 58 7 Now that, as | have said a nmonment or
15:15: 01 8 two ago, is about to di sappear because the G adual
15: 15: 07 9 Enfranchi senent Act denonstrates the conm tnment of
15:15: 08 10 the provincial |egislature --

15:15:11 11 Q Prof essor McHugh, | think your
15:15:13 12 voice is getting --

15:15: 14 13 A. -- to civilization. |'msorry.
15:15:15 14 Thank you.

15:15: 16 15 But the 1830s, the governing principle
15:15: 24 16 is one of the Inperial Crown having the exclusive
15:15: 28 17 care and superintendence of relations.

15:15: 32 18 There was then, at point 2, a statenent
15:15: 34 19 made about the Col onial Assenbly granting noney for
15:15: 41 20 t he purposes of advancing the civilization program
15:15: 44 21 and how they m ssed that opportunity wi th Upper
15:15: 47 22 Canada but that they hoped that Upper Canada wl |
15: 15: 49 23 be able to assune financial responsibility. If you
15:15: 53 24 could scroll down, please, you'll see that at the
15:15: 55 25 top of the next page.
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15:15: 59 1 So we see that:

15: 16: 00 2 “[...] in the Proposals nade to
15:16: 03 3 the Assenbly of the different

15: 16: 05 4 Provi nces respecting the Cession of
15:16: 06 5 the Crown Revenues in return for a

15: 16: 08 6 fixed Gvil List sonme Stipulation

15:16: 13 7 was not introduced securing a

15:16: 16 8 Portion of the annual Revenues for

15: 16: 16 9 t he social and religious |Inprovenent
15:16: 18 10 of the Indians.”

15:16: 19 11 So the argunent over presents and the
15:16: 24 12 fundi ng of cessions becane an argunent over who was
15: 16: 30 13 going to bear the cost.

15:16: 31 14 And we can see that that is going on

15: 16: 35 15 there, and it continues to go on into the 1840s.

15: 16: 38 16 But if we could scroll down nore

15: 16: 42 17 pertinently to what | have been saying, point 3.

15: 16: 49 18 Havi ng just expressed hope that an appeal to the
15:16: 53 19 justice and liberality of the |ocal |egislature
15:16: 56 20 will result in steps being taken, he refers here to
15:17:00 21 the sane spirit:

15:17: 03 22 “"[...] with the Question of

15: 17: 04 23 Lands for the Indians.”

15:17: 05 24 But the spirit here applies to the

15:17: 08 25 Crown's representative to the Governor. And here
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15:17:10 1 Is a very clear statenent:

15:17:12 2 "However rigidly the Rules

15:17:13 3 respecting the Di sposal of Lands may
15:17: 15 4 be observed in general, and it iIs

15:17: 17 5 necessary to observe themw th the

15:17: 19 6 utnost Strictness, yet if in any

15:17: 22 7 Case it be for the clear Advantage

15:17: 23 8 of the Indians to depart fromthose
15:17: 25 9 Rul es the Departure ought w thout
15:17:28 10 Hesitation to be sanctioned."

15:17: 29 11 So in other words, there are in place
15:17: 34 12 for people |ike Bond Head, the Governors, there are
15:17:38 13 protocol s, procedures, ways of doing things already
15:17: 44 14 in place. Keep to them but you can do otherw se.
15:17: 49 15 So there is no rigid legal framework. There is no
15:17:52 16 checklist. There is nothing about having to do
15:17: 56 17 certain things, but we have done it a certain way,
15:17:58 18 keep doing it.

15:17:59 19 So -- and that is the history that you
15:18: 03 20 have. But there is a history that has an anomaly
15:18: 07 21 in Treaty 45 and Treaty 45 1/ 2.

15:18: 11 22 Q And as you said, we'll be

15:18:13 23 returning to this docunent at sonetine in the

15:18: 20 24 future to discuss points very specifically rel evant
15:18:22 25 to the Manitoulin --
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15:18:23 1 A That's right. There is a question
15:18: 24 2 in there al so about the nature of |egal security
15:18: 26 3 and Crown grants, to which we will cone |ater.

15:18: 29 4 Q W' [l cone back then. Wile we
15:18: 31 5 are, though, on this topic of regulations and

15:18: 36 6 bi ndi ng | egal procedural matters, again in

15:18: 41 7 paragraph 5.3, you nake a reference to the

15:18: 45 8 Dor chester Regul ati ons of 1794.

15:18: 50 9 If it helps, we can call that up onto
15:18: 53 10 the screen. It is Exhibit 741, and this is

15:19: 09 11 i nstructions fromLord Dorchester. Again, that is
15:19:13 12 t he Governor Ceneral, Sir Guy Carleton, under

15:19: 16 13 anot her nane.

15:19: 18 14 A Ckay. When it cones to the

15:19: 23 15 exerci se, we have a particular prerogative --

15:19: 25 16 Q Ch, just a second. It also says
15:19: 29 17 to -- and the person to whomthe letter is being
15:19:31 18 addressed is Sir John Johnson. Could you rem nd us
15: 19: 34 19 who Sir John Johnson was?

15:19: 36 20 A He was Superintendent Ceneral of
15:19: 39 21 | ndi an Affairs and, of course, he came fromthe
15:19: 41 22 Johnson dynasty. Sir WIIliam Johnson, Sir QGuy

15:19: 47 23 Johnson, and the Claus famly were all of the sane
15:19: 50 24 | i neage, nostly involved in Indian Affairs from
15:19: 54 25 before the revolution right through until the early
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15:19: 57 1 Victorian period, 1830s.

15:20: 00 2 So these are instructions comng from
15:20: 04 3 Dorchester to a nmenber of the Johnson famly. Now,
15:20: 08 4 the significance of this I'll explain as we | ook at
15:20: 14 5 t hese Dorchester Instructions.

15: 20: 16 6 Now, these are instructions issuing
15:20: 19 7 inside the mlitary establishnment. During the

15:20: 25 8 1780s, there had occurred sone rushed cessions

15: 20: 30 9 obtained with | arge nunbers of settlers and

15: 20: 37 10 Loyalists pouring in north. It was what in one day
15: 20: 43 11 we would call a refugee crisis, and they needed to
15: 20: 47 12 find land too because the Royal Proclanation, for
15: 20: 50 13 exanpl e, had prom sed officers certain acreages of
15: 20: 53 14 | and, and they weren't going to be getting that.

15: 20: 56 15 Many had been engaged in support of the Crown in
15:21: 02 16 t he expectation that there would be sone benefit

15: 21: 04 17 for them and there wasn't. The Six Nations in
15:21:12 18 particular had to | eave, and so the Gand River is
15:21: 14 19 an exanple of |and being made avail able for

15:21: 17 20 Loyal i sts.

15:21:18 21 The cessions had been rather rushed.
15:21: 20 22 The Crawford purchase, the Toronto purchase.

15:21: 25 23 Q Sorry, the last one that you said,
15:21: 27 24 what was that?

15:21: 27 25 A The cessions that were obtained in
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15:21: 30 1 the m d-1780s had been created in circunstances
15:21: 32 2 where the records weren't conplete or where the
15:21: 39 3 forms hadn't been filled out properly, and the

15:21: 41 4 questions of consent were |less clear than they

15:21: 44 5 m ght have been, to the extent that Sintoe, the
15:21: 49 6 Li eut enant Governor --

15:21: 49 7 Q | just wanted to clarify where the
15:21: 51 8 Crawf ord purchase was.

15:21: 52 9 A I n nodern day Ontari o.

15: 21: 58 10 Q Ckay.

15:21: 58 11 A Upper Canada. So Sintoe required
15:22: 05 12 corrective neasures to be taken, and as anot her
15:22: 09 13 outcome, these instructions were issued to prevent
15:22:13 14 a recurrence of that kind of botched cession.

15: 22: 20 15 Now, as you read down, you will see the
15:22: 25 16 different provisions. For exanple, provision 3d:
15:22: 30 17 “"All Purchases are to be nmade
15:22:31 18 in public Council with great

15:22: 34 19 Sol etmity and Cerenpbny according to

15: 22: 35 20 the Antient Usages and Custons of

15:22: 38 21 the I ndians, the Principal Chiefs

15:22: 40 22 and | eading Men of the Nation or

15:22: 42 23 Nati ons to whomthe | ands bel ong

15:22: 43 24 being first assenbled."

15: 22: 45 25 That is identical to a provision nore
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15:22: 46 1 or less in the Royal Proclamation. Now, if the
15:22: 49 2 Royal Procl amation had of been a statute, then that
15:22:52 3 kind of provision is needless. There is no

15:22:55 4 conception that, Ch, we are doing sonething that

15: 22: 58 5 t he Royal Proclamation already requires. The

15: 23: 02 6 Dorchester Instructions do not contenplate a space
15:23: 09 7 i n which the Royal Proclamation still governs,
15:23:11 8 still rules, or has the effect of a statute, of an
15:23: 15 9 unr epeal ed statute.

15:23: 17 10 Li kewi se, for exanple, if you | ook at
15:23: 20 11 the 1847 Proclamation, in this case, there is a
15:23: 28 12 reference at the very end of the Proclamation to
15:23: 30 13 future alienations being by Council. |[|f the Royal
15: 23: 35 14 Procl amation had the statutory effect that ny

15: 23: 36 15 col | eagues have argued it has in the 19th century,
15:23: 39 16 t hen, again, that provision would not be necessary.
15:23: 41 17 You see a pattern of references to

15: 23: 46 18 requi rements, such as this Council, of procedural
15:23: 50 19 requi rements that would not be necessary if the
15:23: 54 20 Royal Proclamation were a statute or at |east one
15:23: 56 21 woul d expect to see sonme acknow edgnent that the
15:24: 01 22 Royal Proclamation had this effect. |Instead we
15:24: 03 23 find Bond Head asking for the only copy of the

15: 24: 05 24 Procl amati on in Upper Canada to be sent to himand
15:24: 09 25 being told, get it back, it is the only one we have
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15:24: 11 1 got .

15:24: 11 2 Now, that suggests to ne that we are
15:24: 15 3 not dealing in a world where these officers, people
15:24: 18 4 connected with Sir WIIliam Johnson, who certainly
15:24: 22 5 knew of the Royal Proclanmation, is we are not in a
15: 24 26 6 worl d where inportant figures are considering

15:24: 29 7 t hensel ves bound by it. They are in a world that
15:24: 31 8 understands there are these practices and

15: 24 33 9 procedures that discipline the way in which the

15: 24 36 10 Crown conducts relations and that consistency and
15:24: 41 11 good governnment has meant that over the years were
15:24: 44 12 fol | owed.

15: 24: 45 13 But this is good governnent that

15:24: 51 14 follows and neets the expectations and ains to be
15: 24: 55 15 fair and even-handed and which organizes its

15: 25: 01 16 discretion internally, that disciplines it, has

15: 25: 03 17 adm ni strative practi ces.

15: 25: 04 18 Q What woul d be the ongoi ng fornal
15:25:09 19 effect of these additional instructions fromthe
15:25: 14 20 Gover nor Ceneral ?

15: 25: 14 21 A How do you nean? These are issued
15:25: 19 22 by -- as part of the mlitary, tothe mlitary
15:25: 23 23 establ i shnent, which is also another aspect one has
15: 25: 27 24 to factor into tal king about authority in relation
15:25: 34 25 to particular zones or portions of North America
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15:25: 39 1 and who has it and how it can be exercised, because
15: 25: 45 2 t he Royal Proclamation establishes a mlitary

15: 25: 47 3 jurisdiction, not a civil jurisdiction, and that
15:25: 48 4 also limts the capacity of Governors to take
15:25:51 5 nmeasures agai nst trespassers into |Indian country.
15: 25: 55 6 Q One nore question, and this again
15: 25: 58 7 relates to page 87 of your report where you quote
15: 26: 06 8 t he Bagot Report, to the effect that the Indigenous
15:26: 10 9 peopl es consi dered the Royal Proclamation very

15:26: 13 10 | mportant.

15:26: 16 11 A That's right. And we have there
15:26: 19 12 the official response to that inportance. | refer
15: 26: 27 13 to it at paragraph 5.31. Could | first situate the
15: 26: 32 14 Bagot Report because it will also help ne explain
15: 26: 35 15 features of the Treaty 45 when we conme in nore

15: 26: 42 16 detail toit.

15: 26: 42 17 The Royal Proclamation, as | said,

15: 26: 45 18 establishes mlitary jurisdiction in Indian

15: 26: 50 19 country, and the Superintendencies are established
15:26: 55 20 under a mlitary establishnment, and so |ndian

15:26: 59 21 Affairs in the early 1820s is part of the mlitary
15: 27: 06 22 establishnment. So in 1828, we have the Darling
15:27: 09 23 Report, which says that Indian policy hitherto has
15: 27: 12 24 been based upon cessions of |and, presents,

15:27:15 25 mai nt ai ni ng that, but now we need to think about we
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15:27:19 1 are in a peaceful time, wars with Arerica are over.
15:27: 22 2 W now need to think about the policy direction.
15:27: 25 3 And the policy direction is towards

15: 27: 28 4 assimlation, towards establishing farns and

15:27: 30 5 turning theminto the proverbial Christian farner.
15: 27: 33 6 And in 1830, Indian Affairs goes into
15:27: 37 7 the civil establishnent. And that, of course, is
15:27: 44 8 t he begi nning of the decade in which we have

15: 27: 46 9 prof ound changes and events occurring within the
15:27:50 10 enpire, as nmuch of an ideol ogical or intellectual
15:27: 55 11 sort as anything, emancipation, and the rise -- the
15: 28: 00 12 | nportance of the aborigine protection groups.

15: 28: 06 13 So we have -- the key docunent there is
15: 28: 08 14 the report of the Aborigine Protection Society, and
15:28: 14 15 t hat docunent is in the md-1830s and sets out the
15:28: 17 16 principle of Crown Superintendence. |n Canada,
15:28: 21 17 also in the 1830s, quite beside the Bond Head

15:28: 32 18 Treaties, we have the recent disturbances as they
15: 28: 34 19 becane known, the rebellion. And Bond Head, his

15: 28: 37 20 conduct was at the heart of certainly the Inperial
15: 28: 40 21 response to it because he gets recalled, and

15: 28: 44 22 A enel g eventually loses his Secretary of State, is
15: 28: 47 23 forced to resign on the Canada questi on.

15: 28: 50 24 The novenent for responsible

15:28: 53 25 government, of which the rebellion is an
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15: 28: 55 1 expression, is essentially successful in that the
15:29: 05 2 institutions of a responsible government start to
15:29: 08 3 formin Canada.

15:29:10 4 The Bagot Report -- we have, first of
15:29:12 5 all, the Macaul ay Report. The Macaul ay Report,
15:29: 18 6 | engt hy, descriptive, goes through the Aboriginal
15:29: 25 7 groups in Canada describing their situation, and it
15: 29: 29 8 I s the docunent that |lays the basis for their

15: 29: 35 9 enconpassnent wthin a bureaucratic and

15:29: 38 10 institutional setting so that the beginnings of
15:29: 42 11 even treatnent, a consistent governnent,

15:29: 44 12 managenment, have their basis in an official record.
15:29: 47 13 That is what the Macaul ay Report does.
15:29: 50 14 The Bagot Report in 1844 and the |ndian
15:29: 55 15 Affairs is concerned with record-keeping,

15:30: 00 16 accounting, and the intensifying of the

15:30: 01 17 bureaucratic structure of an energent col oni al

15:30: 06 18 state, a state where mnisters are responsible to a
15:30: 10 19 | ocal | y-el ected | egislature.

15:30: 12 20 After that, we have the Robi nson

15: 30: 16 21 Treaties. The Robinson Treaties are a remarkable
15:30: 22 22 difference with the 45 and 45 1/2. The Bond Head
15:30: 28 23 Treaties are really the | ast expression of

15: 30: 31 24 conmpl et e, unadorned I nperial managenent, whereas

15: 30: 34 25 t he Robi nson Treaties are conducted, one m ght
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15: 30: 39 1 al nost say, laboriously, through a highly coll egial
15: 30: 45 2 manner, through official reports and inquiries, the
15: 30: 49 3 Vi dal Anderson report preceding the eventual

15:30: 51 4 Treaties in 1850 --

15: 30: 52 5 Q By "collegial", you nean coll egi al
15:30: 55 6 anongst --

15: 30: 55 7 A Wth different officers talking

15: 30: 58 8 and di scussing and being a deliberative manner of
15:31: 04 9 proceeding. And this is at a stage when

15:31: 09 10 technically the authority is in the Governor

15:31:12 11 General in Lord Elgin. Lord Elginis consulted and
15:31:15 12 gives views, but essentially he is |eaving the

15:31: 19 13 conduct of this to provincial agents, to provincial
15:31: 24 14 of ficers, even though technically this remains an
15:31: 28 15 | nperial power exercisable from London, the

15:31: 31 16 managenent of |ndian Affairs.

15:31:33 17 So the Robinson Treaties are the signal
15:31: 41 18 of the novenent that is comng. W have the

15:31: 43 19 Pennef at her Report -- we have the abolition of

15: 31: 46 20 presents, the Pennefather Report, and then the

15:31: 48 21 transfer of jurisdiction of authority in Indian
15:31: 54 22 Affairs, and particularly after that, we have the
15: 31: 56 23 1860 surrender |egislation, which is indicative of
15:32: 00 24 the arrival of the age of |egislation.

15:32: 03 25 Q Thank you for that, that overview
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of the reports.

Perhaps we could return to the conment
I n the Bagot Report about the Royal Proclamation
after the afternoon break.

THE COURT: Yes, 20 m nutes.

-- RECESSED AT 3:32 P. M

-- RESUMED AT 3:55 P. M

THE COURT: Pl ease go ahead.

MR McCULLOCH:  Your Honour, | have
talked wwth ny friend, and we have agreed that the
New Zeal and statutes discussed earlier can be
adm tted upon consent.

That consent, however, is w thout
prejudice to Canada's rights to object to any
particul ar questions about those two statutes.

THE COURT: And this is also -- as |
said inm ruling, it could be wthout prejudice to
any parties' position about the rel evance, if any,
of those statutes?

MR. McCULLOCH: Yes, Your Honour.

THE COURT: Al right. That is fine.
Thank you.

| assune that you will bring those in
el ectronic format sone point, M. Townshend.

MR. TOMNSHEND: Yes, Your Honour.
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15:58: 34 1 THE COURT: Yes. Thank you.

15: 58: 36 2 Pl ease go ahead.

15:58: 37 3 BY MR McCULLOCH:

15: 58: 38 4 Q Prof essor McHugh, if we could go
15:58: 41 5 back to the extract fromthe Bagot Report quoted on
15: 58: 47 6 page 87 of your report, and in particular, | would
15:58: 53 7 like to refer you to the often-quoted |ine:

15: 58: 59 8 “This docunent"”, that is to say
15:59: 02 9 t he Royal Proclamation of 1763, "the
15:59: 04 10 | ndi ans | ook upon as their Charter."
15:59: 06 11 Do you have any comments about that
15:59: 08 12 | ine or indeed about this --

15:59: 10 13 A VWell, the reference there, of
15:59: 12 14 course, as "the Charter" is a reference to the
15:59: 14 15 great charter, the Magna Carta, so that has al ways
15:59: 20 16 been presuned what the allusion is to there.

15:59: 23 17 If we could [ ook on, how | woul d

15:59: 30 18 explain it requires that we go back to the first
15:59: 36 19 sentence in the extract:

15:59: 39 20 "The subsequent procl amation of
15:59: 41 21 His Majesty George Il issued in

15:59: 44 22 1763 furnished themwith a fresh

15:59: 46 23 guarantee for the possession of

15:59: 47 24 their hunting grounds and the

15:59: 48 25 protection of the Crown."
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15:59: 49 1 So we have a fresh guarantee, not the
15:59: 52 2 first guarantee, a fresh guarantee, so that would
15:59: 56 3 seemto indicate that it was an assurance of

15:59: 58 4 protection that was already occurring, a fresh

16: 00: 04 5 guar ant ee.

16: 00: 05 6 And if we read on, it says:

16: 00: 07 7 "Since 1763 the Governnent,

16:00: 11 8 adhering to the Royal Proclanmation

16:00: 11 9 of that year, have not consi dered

16: 00: 13 10 t hensel ves entitled to di spossess

16: 00: 17 11 the Indians of their |ands w thout

16:00: 19 12 entering into an agreenent with

16: 00: 20 13 them and rendering them sone

16: 00: 22 14 conpensation. "

16: 00: 23 15 So the words "have not consi dered

16: 00: 27 16 t hensel ves entitled to di spossess” does not suggest
16: 00: 33 17 an external ly-inposed statute prevented that from
16: 00: 36 18 happening. It indicates self-restraint,

16: 00: 39 19 self-discipline, but not that there is an actual

16: 00: 47 20 enforceabl e restraint upon that.

16: 00: 49 21 So the statenent "the Indians | ook upon
16: 00: 55 22 as their Charter"” is surrounded by statenents that
16: 00: 59 23 | would read as guarded or at |east as synptomatic
16: 01: 05 24 t hat the governnent took a view that was not the
16:01: 11 25 sane as the way the Indians | ooked, and the view
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16:01: 16 1 that you get there, the insider view, the official
16:01: 18 2 view, is that it was a fresh guarantee and, since
16: 01: 23 3 then, there has been self-restraint, or there have
16: 01: 29 4 been a disciplining of governnental action,

16:01: 34 5 procedures, so as not to behave that way, but not
16: 01: 38 6 that there is alegal limt or constraint.

16:01: 40 7 Q To close out this particular

16:01: 43 8 issue, | would like to call upon Ms. Kirk for

16: 01: 48 9 Exhibit Gl, the ethnohistorical research report,

16: 02: 01 10 Vol une 3, "Saugeen-Nawash Land Cessions by G

16: 02: 09 11 Reinmer", and | would like to ask Ms. Kirk to go to
16:02: 13 12 page 16 of the PDF, which should be page 6.

16: 02: 24 13 THE COURT: \What volune is it, sir?

16: 02: 26 14 MR. McCULLOCH: Vol une 3.

16: 02: 27 15 THE COURT: 3.

16: 02: 28 16 BY MR M CULLOCH:

16: 02: 30 17 Q Saugeen- Nawash | and cessi ons

16: 02: 33 18 nunber 45 1/2, nunber 67 and nunber 72.

16: 02: 37 19 And we are in section 2.1. Professor
16: 02: 45 20 McHugh, are you famliar with this section of the
16: 02: 48 21 Rei mer report?

16: 02: 49 22 A Yes, | am

16: 02: 49 23 Q And if | could ask Ms. Kirk to

16: 02: 58 24 scroll down to the table, which | believe is a

16: 03: 00 25 coupl e of pages down. Here we are. This is Table
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16:03: 15 1 2.1, PDF 24, which would be page nunber 14. And I
16:03: 34 2 would |ike to ask you to comment not sinply on the
16: 03: 39 3 chart but on the statenent at the bottom of the

16: 03: 43 4 chart:

16: 03: 45 5 "These instructions and

16: 03: 46 6 standards continued to guide the

16: 03: 47 7 actions of The Indian Departnent up

16: 03: 52 8 to and well beyond the Saugeen

16: 03: 54 9 surrenders of 1836 to 1854."

16:04: 01 10 A Vell, ny first comment is that

16: 04: 03 11 Dr. Reinmer has constructed a checklist of treaty

16: 04: 09 12 requi rements, but this checklist has no historical
16: 04: 12 13 foundation in that there is no record of Indian

16: 04: 16 14 Affairs officials or officials involved in cessions
16:04: 18 15 goi ng through the checklist one by one.

16: 04: 20 16 So this concept of a checklist has been
16: 04: 23 17 conpiled froma variety of sources.

16: 04: 26 18 Now, the difficulty | have with the

16: 04: 28 19 Reimer report is that it does not differentiate

16: 04: 29 20 between the different instrunents which together

16: 04: 32 21 make up this checklist that is not in the mnds of
16: 04: 35 22 officials at the tine.

16: 04: 36 23 She refers to the Royal Proclamation.
16: 04: 40 24 | have made ny position -- the begi nnings of ny

16: 04: 43 25 position clear on the Royal Proclamation. There
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16: 04: 45 1 are other aspects to it.

16: 04: 46 2 Q Prof essor McHugh, you have tal ked
16: 04: 47 3 about why you didn't think the Royal Proclanation
16: 04: 51 4 had binding legal force, and you have gotten as far
16: 04: 56 5 as, | believe, the Proclamation, the Carleton

16: 05: 03 6 Procl amation. You haven't, | believe, gotten into
16: 05: 06 7 the latter part of the 18th century, and you have
16: 05: 11 8 only made passing comment to why you don't think it
16: 05: 14 9 was consi dered binding in the 19th century.

16: 05: 17 10 |s there anything you would |i ke to add
16: 05: 19 11 before we | eave the Royal Procl amation?

16: 05: 20 12 A Well, can | just say that the

16: 05: 22 13 I nstrumentation Dr. Reinmer uses here is the

16: 05: 25 14 Proclamation. There is a plan of '64, which is the
16: 05: 29 15 equi val ent of a Wiite Paper, an unpublished Wite
16: 05: 33 16 Paper because it was only internal. There are the
16: 05: 36 17 Dorchester Instructions, which are instructions

16: 05: 38 18 wthin the mlitary establishnment, each of which

16: 05: 41 19 are, by their nature, quite different.

16: 05: 43 20 So she uses juridically equival ent

16: 05: 48 21 docunents, |egal docunents, that in terns of their
16: 05: 51 22 | egal status and inpact are quite different. So

16: 05: 54 23 you need to differentiate the types of instrunments
16: 05: 57 24 by which these treaty requirenents, this checklist,
16: 06: 01 25 I's being built.
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16: 06: 02 1 And, for example, she calls -- at ?ﬁ28n6
16: 06: 03 2 bottom she refers to "these instructions and

16: 06: 06 3 standards”. Now, throughout the report, what --

16: 06: 09 4 Dr. Reimer refers to this treaty checklist as

16: 06: 12 5 "instructions”, yet famliarity with the way in

16: 06: 17 6 whi ch the enpire was governed requires -- or not

16: 06: 22 7 requires, knows that "instructions" are a term of
16: 06: 25 8 art that refer to docunents emanating from

16: 06: 31 9 Whitehall, from Secretaries of State, informng and
16: 06: 35 10 telling Governors what to do.

16: 06: 37 11 "I nstructions" are a termof art, and
16: 06: 39 12 none of the legal instrunments by which this treaty
16: 06: 42 13 checklist was built are what would be called

16: 06: 44 14 instructions in the historical sense that would

16: 06: 47 15 have been understood in the 18th century. They are
16: 06: 50 16 not instructions. W mght call them guidelines,
16: 06: 53 17 protocols, but if they are protocols, then there is
16: 06: 56 18 no overriding sense that these are what we have to
16: 06: 59 19 do.

16: 07: 00 20 So this idea of a treaty checklist |
16:07: 05 21 have great difficulty with. Certainly there are

16: 07: 08 22 t hi ngs that we have done before. W have ways of
16:07: 12 23 doing this, and we continue to do them but these
16:07: 16 24 are organi ¢ ways that devel op.

16:07: 17 25 For exanpl e, the devel opnent of
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16:07: 20 1 annuities in 1818, and the recognition of the

16:07: 24 2 reserves policy that arises in the 1830s,

16:07: 28 3 precipitated in part by the crisis of the Bond Head
16:07: 31 4 policy.

16: 07: 33 5 Treaty-maki ng thus develops in a way

16: 07: 39 6 that is not a layering of requirenents but in ways
16: 07: 47 7 that there is processes that are continued, that

16: 07: 54 8 First Nations expectations have built, and so the
16: 07: 59 9 good governnent, consistent governnment, sovereign
16: 08: 03 10 conportnent is maintained, and so we have treaties
16: 08: 07 11 as a feature of Upper Canada and then the Prairies.
16:08: 12 12 It is not a Canadian history. It is a m d-Canada
16: 08: 15 13 hi story of treaty-making.

16: 08: 18 14 Q And to deal with the Royal

16: 08: 21 15 Proclamation, | would |ike to call ny coll eague,

16: 08: 25 16 Ms. Kirk, to put on the screen the Quebec Act,

16: 08: 33 17 SC0666, which I would like to nake a nunbered

16: 08: 38 18 exhibit. This is -- you have referred to it as the
16: 08: 43 19 Quebec Act of 1774.

16: 08: 47 20 THE COURT: |Is this not already an

16: 08: 48 21 exhi bi t?

16: 08: 49 22 MR McCULLOCH: Oh, I'msorry, it is

16: 08: 50 23 Exhibit -- according to ny notes, it is not.

16: 08: 59 24 coul d be wong.

16:09: 00 25 THE COURT: Just going back to the very
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16:09: 04 1 early stages of the Plaintiffs' case, this was

16: 09: 07 2 di scussed by one of the Plaintiffs' experts. |
16:09: 09 3 mean, | don't have a problemmarking it if it

16: 09: 12 4 hasn't been, but it certainly has cone up several
16:09: 14 5 tinmes.

16: 09: 15 6 MR McCULLOCH: We will check and find
16: 09: 16 7 t he exhi bit nunber.

16:09: 18 8 THE COURT: Al right. Well, if there
16:09: 20 9 IS none, then tonmorrow norning we'll mark it. All
16: 09: 23 10 ri ght?

16: 09: 23 11 MR. McCULLOCH. Certainly. Thank you,
16: 09: 25 12 Your Honour.

16: 09: 25 13 THE COURT: Al right.

16: 09: 26 14 BY MR- McCULLOCH:

16: 09: 26 15 Q And in particular, | would like to
16:09: 28 16 go to page 8 of the docunent, page 4 of the PDF,
16: 09: 36 17 and it is Article IV, and | would like to go --

16: 10: 00 18 "1l actually go to the annotation at the corner
16: 10: 03 19 because the prose is a little stiff:

16: 10: 10 20 “Former provisions nade for the
16:10: 11 21 province to be null and void after
16:10: 14 22 May 1, 1775."

16: 10: 16 23 What is the term"forner provisions" a
16: 10: 19 24 reference to?

16: 10: 20 25 A The Procl amati on.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

The Chippewas of Saugeen First Nation et al v. Attorney General of Canada et al.
DAY 67 VOL 67 on December 09, 2019

Page 8739
16: 10: 21 1 Q Alittle |ouder, please?

16: 10: 25 2 A The Proclamation. |'msorry.

16: 10: 26 3 Q O 1763. Is there anything in
16:10: 30 4 this part that an 18th or 19th century

16: 10: 35 5 of fi ce-hol der woul d have taken to nean that any
16:10: 41 6 portion of the Royal Proclamation, subject, of

16: 10: 45 7 course, to the property concern in Article V, had
16: 10: 53 8 sonmehow been severed and preserved?

16: 10: 54 9 A W need to distinguish a

16: 10: 56 10 contenporary debate about the neani ng of the Quebec
16:10: 59 11 Act fromthe historical neaning that was given to
16:11: 01 12 it.

16:11: 01 13 The historical neaning that was

16:11: 03 14 ascribed to the Quebec Act was that it was a repeal
16: 11: 05 15 of the operative provisions of the Royal

16:11: 10 16 Proclamation. There arose, during the

16:11: 20 17 post - Conf ederati on period, an argunent for the
16:11: 23 18 first time that the Indian provisions of the Royal
16: 11: 27 19 Procl amati on were severable -- were severed from
16:11: 30 20 the rest of the Royal Proclamation and that,

16:11: 34 21 t herefore, they continued.

16:11: 35 22 And in the nodern age, in the conmmon
16: 11: 37 23 | aw argunent, the comon |aw interpretation of the
16:11: 41 24 Royal Proclamation, the argunent is that they

16:11: 47 25 shoul d be shown, denonstrated, that given that the
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16: 11: 51 1 | ndi an provisions were not repeal ed by the Quebec
16: 11: 55 2 Act, there is an obligation on those arguing for
16:12: 00 3 exti ngui shment to show the neasures by which

16:12: 05 4 extingui shment occurr ed.

16:12: 07 5 Now, my response to that is that that
16:12:12 6 IS a curious inversion of --

16: 12: 16 7 THE COURT: M. Townshend? Excuse ne,
16:12: 17 8 sir.

16:12:18 9 MR TOMSHEND: Your Honour, this seens
16:12: 20 10 to be getting into a matter of current |aw,

16:12: 25 11 Interpretation of howit is now being understood.
16:12: 30 12 THE COURT: Well, it could be. | am
16:12: 33 13 not quite sure, but let nme just go back to the

16: 12: 36 14 question. Al right?

16:12: 38 15 THE WTNESS: There is no historica
16:12: 41 16 docunentary evi dence --

16:12: 42 17 THE COURT: Sorry, sir, just pause,
16:12; 44 18 pl ease.

16: 12: 46 19 THE W TNESS: Docunentary evi dence --
16:12: 51 20 THE COURT: Sir, just wait.

16:13: 00 21 Prof essor McHugh, we have a bit of a
16:13: 12 22 chall enge with sone of this evidence to try and
16:13: 17 23 remain in the historical context and distinguish
16:13: 19 24 that fromtoday's situation, and that challenge
16:13: 24 25 will be best served if we can take it one step at a
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16:13: 28 1 tinme.

16:13: 28 2 | amnoting that M. MCulloch's

16:13:31 3 qguestion was somewhat |imted, and the one thing,
16:13: 38 4 sir, | promse you, is that if M. MCulloch wants
16:13: 41 5 you to deal with some topic that you have not
16:13: 43 6 covered, he will ask you anot her questi on.

16: 13: 45 7 So | think that the prudent course,

16: 13: 50 8 M. MCulloch, wll be to see what your next

16: 13: 55 9 guestion is because I'mnot entirely sure you were
16: 14: 00 10 | ooki ng for a nodern discussion fromyour question
16: 14: 05 11 anyway.

16: 14: 09 12 And, Professor, if you could do your

16: 14:12 13 best to wal k through the questions and, as you get
16: 14:19 14 to the end of the answer to the question, stop, and
16: 14: 24 15 be confortable that if some further useful piece of
16: 14: 27 16 information is comng up, that M. MCulloch wll
16: 14: 29 17 ask you about it.

16: 14: 29 18 Pl ease go ahead, M. MCull och.

16:14: 31 19 BY MR McCULLOCH:

16: 14: 33 20 Q To consolidate the question |

16: 14: 35 21 asked wth the question | was about to ask --

16: 14 38 22 THE COURT: Well, | think the question
16: 14: 39 23 you asked was very narrow.

16: 14: 42 24 MR, McCULLOCH:  Unm hnm

16: 14: 42 25 THE COURT: You sinply asked if there
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16: 14 44 1 was anything in this part -- that is, of the

16: 14: 46 2 docunent -- that an 18th or 19th century

16: 14:52 3 of fi ce-hol der woul d have taken to nean a certain

16: 14:53 4 thing. So that was a question restricted to what
16: 14: 55 5 was in this docunment.

16: 14: 57 6 Now, if you want to ask nore questions
16: 14: 59 7 about that, by all neans, but --

16: 15: 02 8 MR McCULLOCH: No, Your Honour.

16: 15: 03 9 Actually I was going to nmake it, in order to avoid
16: 15: 06 10 falling into error, to -- in the 18th or first half
16:15: 12 11 of the 19th century rather than the full 19th --

16: 15: 16 12 THE COURT: Well, perhaps you could

16: 15: 17 13 just state your question, and I'"'msure if there is
16: 15: 20 14 an issue with it, we'll be able to deal with it.

16: 15: 23 15 BY MR, McCULLOCH:

16: 15: 23 16 Q Is there anything in this

16: 15: 24 17 provi sion that an office-holder in the latter part
16: 15: 32 18 of the 18th century, let's say after 1774, or the
16: 15: 35 19 first half of the 19th century, that is to say,

16: 15: 39 20 prior to 1854, woul d have taken as severing out and
16: 15: 45 21 preserving the Indian clauses of the Royal

16: 15: 49 22 Procl amati on?

16: 15: 49 23 A No, there isn't, and that would

16: 15: 53 24 al so be for the reasons that | have given about the
16: 15: 56 25 status of the Proclamation generally as not being
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16: 15: 59 1 an enacted neasure.

16: 16: 00 2 Q Ckay. Thank you. And | would

16: 16: 04 3 | i ke to nove on now to another source for the

16: 16: 09 4 Rei mer checklist, and this is Exhibit 615, "Plan

16: 16: 18 5 for Future Management of the Indian Affairs". You
16: 16: 22 6 described this briefly, but we would |i ke to get,
16: 16: 27 7 I f we could, sone nore detail about where it came
16: 16: 30 8 from what it neant, and whether or not it had any
16: 16: 32 9 ki nd of normative force in the latter quarter and
16: 16: 36 10 the first half of the 18th and 19th century.

16: 16: 41 11 A One of the reasons why the Roya

16: 16: 43 12 Procl amati on was i ssued was because the gover nnent
16: 16: 46 13 of the day felt that it needed to say what was

16: 16: 50 14 happening. It felt itself under some pressure. So
16: 16: 55 15 t he Royal Proclamation is in a sense |like a holding
16: 16: 58 16 statement, that this is what we plan to do.

16:17: 00 17 For Indian Affairs at the time, it was
16:17: 04 18 expected that there would be -- mght well be a
16:17: 07 19 maj or piece of |legislation by the |nperial

16:17:10 20 parliament along those lines. There was a tal k of
16:17: 13 21 it, circulated, but in the end, it canme to nothing.
16:17: 17 22 So this "Plan for the Future Managenent
16:17:19 23 of Indian Affairs" is that. It is |like an internal
16:17: 22 24 White Paper circulating, suggesting, getting

16: 17: 27 25 f eedback but from which nothing eventuated. So it
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has no | egal standing whatsoever. It is a pol
docunment di scussed about or about which there
di scussi on, and eventual | y not hi ng happens.

Q And | believe we have al ready
di scussed Lord Dorchester's Instructions.

A Correct.

Q As sonmething in the mlitary
cont ext .

A Correct.

Q Ummhmm Is this, in your
opi nion, a conplete collection of every docune
t hat has been discussed in this case that is
rel evant to what the Crown considered to be
appropriate for making a surrender in the latt
quarter and first half of the 18th century and
first half of the 19th century?

A Vell, yes, but there are al so

Page 8744
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16: 18: 52 1 sense of dispatches from London and the reporting
16: 18: 55 2 system the systemof hierarchy, and the

16:19: 00 3 i nternalized disciplining of procedures within the
16:19: 03 4 Crown by which relations of particular First

16:19: 07 5 Nations were nonitored and -- reported and

16:19:12 6 nmoni t or ed.

16:19: 12 7 So the answer that you give to Crown
16:19: 16 8 protection, that's not through a treaty checkli st
16:19: 21 9 but through the particularities of the Crown's
16:19: 24 10 relations wth particular First Nations.

16:19: 26 11 Q And | amgoing to just ask one
16:19: 30 12 nore question, and then we'll nove on to the | ast
16:19: 33 13 topic for the day, which --

16:19: 36 14 THE COURT: Well, | have sonething |
16:19: 38 15 wish to raise, so if you have one nore questi on,
16:19: 40 16 t hen perhaps the last topic for the day coul d be
16:19: 42 17 the first topic for tonorrow norning.

16:19: 44 18 BY MR M CULLOCH:

16:19: 44 19 Q And of the docunents we have

16: 19: 46 20 di scussed, what docunent from a Governor GCeneral
16:19: 50 21 setting out procedure does Dr. Reinmer not include?
16: 19: 55 22 A Well, it is, of course, the

16:19: 57 23 docunent that we have already | ooked at, and that
16: 20: 00 24 Is the dispatch fromLord Aenelg to the Earl of
16: 20: 04 25 Dur ham of August 1838, which carries, in the very
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16: 20: 13 1 | ast -- the third general observation, the

16: 20: 15 2 statement that | referred to in paragraph 8 -- in
16: 20: 20 3 part 8. | amgoing to be wong. Page 88,

16: 20: 26 4 par agraph 5. 32.

16: 20: 30 5 MR. McCULLOCH. And, Your Honour, you
16: 20: 32 6 I ndi cated that you would prefer to address

16: 20: 34 7 sonet hi ng?

16: 20: 34 8 THE COURT: Well, subject to any

16: 20: 38 9 obj ections by counsel, | would like to just talk to
16: 20: 40 10 counsel briefly at the end of the day about sone

16: 20: 43 11 smal | scheduling matters just for this week and

16: 20: 46 12 next week, no big picture matters, and | was

16: 20: 48 13 t hinking we could do it right at the end of court.
16: 20: 52 14 For that reason, | don't really want to
16: 20: 54 15 enmbark on a new topic because it wll nean you'l

16: 20: 58 16 have to stay for a few m nutes and peopl e nmay have
16:21: 01 17 difficulties, in which case they should say so now.
16: 21: 06 18 But | just wanted to have a brief

16: 21: 08 19 scheduling neeting after court here.

16:21: 11 20 MR. McCULLOCH. The next topic is a
16:21: 13 21 bi ggi e.

16: 21: 14 22 THE COURT: Oh, well, that makes it
16:21: 16 23 easy then, doesn't it?

16: 21: 17 24 Ckay. So what we are going to do is
16:21:18 25 we' || adjourn now, and if counsel can just remain
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for a couple of mnutes, we'll have a brief

16: 21: 21
16:21: 24
16: 21 28
16: 21: 32
16: 21: 33

16: 21: 34

scheduling neeting offline, and we'll resunme with
the Professor at 10 o' cl ock tonorrow norning.

Al right?

Ckay.

-- Adjourned at 4:22 p.m
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REPORTER S CERTI FI CATE

|, DEANA SANTEDI COLA, RPR, CRR,
CSR, Certified Shorthand Reporter, certify:

That the foregoi ng proceedi ngs were
t aken before ne at the tinme and place therein set
forth, at which tinme the witness was put under oath
by ne;

That the testinony of the w tness
and all objections nade at the tine of the
exam nati on were recorded stenographically by ne
and were thereafter transcribed;

That the foregoing is a true and

correct transcript of nmy shorthand notes so taken.

Dated this 16th day of Decenber, 2019.

f4;ﬁffégﬁi,-f-f————~——-—hﬁh

NEESONS, A VERI TEXT COVPANY
PER: DEANA SANTEDI COLA, RPR, CRR, CSR
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 09:15:22  1       -- Upon commencing at 10:03 a.m.



 09:41:17  2



 10:03:55  3                   THE COURT:  Good morning.



 10:04:02  4                   Counsel, please go ahead.



 10:04:04  5                   MR. McCULLOCH:  I would like to call



 10:04:04  6       the next witness, Professor Paul McHugh.



 10:04:10  7                   THE COURT:  Professor McHugh, please



 10:04:11  8       come forward.



 10:04:12  9                   PROFESSOR PAUL GERARD MCHUGH; SWORN.



 10:04:57 10                   THE COURT:  Professor McHugh, this is a



 10:04:59 11       big room, and everyone, including the two gentlemen



 10:05:01 12       in the back row, must be able to hear you.



 10:05:03 13                   So please use your best teaching voice.



 10:05:06 14                   THE WITNESS:  Thank you, Your Honour.



 10:05:07 15                   THE COURT:  That microphone is of some



 10:05:13 16       assistance, but it will not do the job all by



 10:05:13 17       itself.  Please go ahead.



 10:05:15 18                   MR. McCULLOCH:  Your Honour, as a



 10:05:18 19       preliminary matter, I would like to ask that the



 10:05:22 20       tender of qualifications, that is SC1455, be made a



 10:05:31 21       lettered exhibit.



 10:05:31 22                   THE COURT:  Is that what I have on the



 10:05:32 23       screen here?



 10:05:33 24                   MR. McCULLOCH:  Yes, Your Honour.



 10:05:34 25                   THE COURT:  Can you just scroll down so
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 10:05:35  1       I can see what it says?



 10:05:39  2                   All right.  And, Mr. Registrar, what is



 10:05:49  3       the next lettered exhibit?



 10:05:51  4                   THE REGISTRAR:  Lettered Exhibit C3.



 10:05:53  5                   THE COURT:  C3?



 10:05:56  6                   THE REGISTRAR:  Yes, Your Honour.



 10:05:59  7                   EXHIBIT NO. C3:  Tender of



 10:06:07  8                   Qualifications for Professor McHugh.



 10:06:07  9                   THE COURT:  Now, I did receive -- and



 10:06:09 10       thank you, Counsel, you or one of your team sent me



 10:06:13 11       the updated curriculum vitae of Professor McHugh



 10:06:16 12       and indeed the other experts for Canada.



 10:06:19 13                   So I have it right here.



 10:06:22 14                   MR. McCULLOCH:  And indeed, Your



 10:06:23 15       Honour, I would like to make the updated curriculum



 10:06:27 16       vitae of Professor Paul McHugh, SC1456, a numbered



 10:06:36 17       exhibit.



 10:06:37 18                   THE COURT:  All right.  Mr. Registrar?



 10:06:43 19                   THE REGISTRAR:  The next numbered



 10:06:46 20       exhibit is 4439.



 10:06:49 21                   EXHIBIT NO. 4439:  Updated Curriculum



 10:07:06 22                   Vitae of Professor McHugh.



 10:07:06 23                   THE COURT:  Mr. McCulloch?



 10:07:07 24                   MR. McCULLOCH:  And while we are at



 10:07:08 25       this, I would like to make the report of Professor
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 10:07:12  1       Paul McHugh, which is currently a lettered exhibit,



 10:07:17  2       W2, into a numbered report.



 10:07:20  3                   THE COURT:  Mr. Townshend?



 10:07:21  4                   MR. TOWNSHEND:  Yes, Your Honour, we do



 10:07:22  5       have some objections to small parts of that report,



 10:07:27  6       as we say it falls outside the expertise of



 10:07:30  7       Professor McHugh.  I was planning to bring that up



 10:07:34  8       after he was qualified so we know what we are



 10:07:36  9       dealing with in the qualification scope.



 10:07:37 10                   THE COURT:  All right.  Well, we'll



 10:07:39 11       leave the marking of the report until after the



 10:07:41 12       tender process is completed, and I will hear from



 10:07:44 13       you about it at that time.



 10:07:45 14                   Please go ahead, sir.



 10:07:47 15                   MR. McCULLOCH:  Yes, I would like to



 10:07:55 16       present to the Court with our tender of



 10:07:56 17       qualification --



 10:07:58 18                   THE COURT:  Yes, I have read it.  You



 10:08:00 19       should read it for the record, though, if you would



 10:08:02 20       please.



 10:08:04 21                   MR. McCULLOCH:  "Legal historian with



 10:08:06 22                   special expertise in the evolution of



 10:08:07 23                   the legal principles and policies that



 10:08:09 24                   affected the conduct of Crown relations



 10:08:11 25                   with Indigenous peoples in the British
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 10:08:16  1                   Empire in the 18th and 19th centuries."



 10:08:23  2                   And it is my understanding that my



 10:08:24  3       friend wishes to broaden this qualification to make



 10:08:27  4       it from the 18th century to the present.  I am



 10:08:33  5       afraid that I don't sufficiently understand the



 10:08:37  6       thinking, so I would ask my friend to explain his



 10:08:44  7       proposed amendment to the tender.



 10:08:46  8                   THE COURT:  This is Mr. Townshend you



 10:08:48  9       are referring to?



 10:08:49 10                   MR. McCULLOCH:  Yes.



 10:08:50 11                   THE COURT:  The last time someone tried



 10:08:51 12       to broaden a tender, I recall Plaintiffs' counsel



 10:08:55 13       saying that it could not be done.  Now, that issue



 10:08:57 14       was never decided because counsel came to an



 10:08:59 15       agreement about it over the weekend.



 10:09:02 16                   MR. TOWNSHEND:  That is correct, Your



 10:09:04 17       Honour.



 10:09:04 18                   THE COURT:  But is that what you are



 10:09:06 19       requesting, sir?



 10:09:07 20                   MR. TOWNSHEND:  Yes, it is, and I was



 10:09:09 21       hoping to -- I was planning to ask the witness



 10:09:12 22       questions about his expertise in order to support



 10:09:15 23       the broadening I'm suggesting.



 10:09:17 24                   So I was expecting my friend to do the



 10:09:21 25       examination-in-chief on the qualifications first.
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 10:09:23  1                   THE COURT:  Well, let me ask



 10:09:25  2       Mr. McCulloch.  Do you plan to make some overview



 10:09:27  3       of this gentleman's qualifications as part of your



 10:09:30  4       oral chief, sir?



 10:09:32  5                   MR. McCULLOCH:  Yes, Your Honour, but



 10:09:36  6       exactly how far that goes will depend on what



 10:09:39  7       tender I'm attempting to justify.



 10:09:42  8                   THE COURT:  Well, you only need to



 10:09:43  9       justify your own, sir.  I do think it would be more



 10:09:48 10       practical if you could ask your -- whichever



 10:09:54 11       credentials you wish to highlight because, of



 10:09:57 12       course, you don't need to repeat them all, as a



 10:10:05 13       first step, and then Mr. Townshend will ask his



 10:10:12 14       questions, as he is entitled to in



 10:10:14 15       cross-examination, and you will have some



 10:10:15 16       theoretical right of reply, sir.  Is there any



 10:10:18 17       reason why that wouldn't work out?



 10:10:20 18                   MR. McCULLOCH:  I would simply like to



 10:10:22 19       make the observation that on our very preliminary



 10:10:24 20       understanding, my friend's suggestion, he is not



 10:10:27 21       seeking to broaden the expertise proposed here but



 10:10:30 22       to add a new category of expertise.



 10:10:35 23                   THE COURT:  How is that different from



 10:10:36 24       broadening the expertise?



 10:10:40 25                   MR. McCULLOCH:  It is a distinction
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 10:10:41  1       whose significance, I guess, we can determine once



 10:10:43  2       I have completed my qualification.



 10:10:44  3                   THE COURT:  All right.  Well, as



 10:10:45  4       occurred the last time, I said to you all that I



 10:10:49  5       would want legal submissions as well on the then



 10:10:54  6       disputed proposition that an expert witness's



 10:11:01  7       tender could be expanded by the opposing party, and



 10:11:11  8       the exception would be if it were on consent.



 10:11:13  9                   And that is how it was resolved the



 10:11:15 10       last time, but I am sure that in the meantime you



 10:11:18 11       all looked it up.  So we'll get to that once you



 10:11:21 12       have finished the questioning step.



 10:11:23 13                   Please go ahead.



 10:11:26 14                   EXAMINATION-IN-CHIEF BY MR. McCULLOCH



 10:11:26 15                   (On Qualifications):



 10:11:27 16                   Q.   Your Honour, I would like to ask



 10:11:30 17       Professor McHugh if he has a copy of his curriculum



 10:11:33 18       vitae before him.



 10:11:34 19                   A.   No, I don't.



 10:11:35 20                   Q.   Perhaps if we could put it on the



 10:11:44 21       screen.  Do you see it before you?



 10:11:51 22                   THE COURT:  So this is Exhibit 4439



 10:11:54 23       that you are referring to?



 10:11:55 24                   BY MR. McCULLOCH:



 10:11:56 25                   Q.   Yes, Your Honour.  And do you
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 10:11:57  1       recognize this document?



 10:11:58  2                   A.   It is my curriculum vitae, yes.



 10:12:01  3                   THE COURT:  Speak up, sir.



 10:12:02  4                   THE WITNESS:  It is my curriculum



 10:12:04  5       vitae, yes.



 10:12:05  6                   BY MR. McCULLOCH:



 10:12:05  7                   Q.   And who prepared it?



 10:12:08  8                   A.   I did.



 10:12:09  9                   Q.   I would like to take you, in fact



 10:12:14 10       as part of the qualification exercise, to --



 10:12:21 11       unfortunately, the first item I want to take



 10:12:23 12       Professor McHugh to is one of the impugned elements



 10:12:28 13       of his report, so I will have to park the question



 10:12:33 14       that I hoped to lead things off with, or --



 10:12:41 15                   THE COURT:  Why don't you ask your



 10:12:42 16       question, sir, and I'm sure Mr. Townshend will



 10:12:44 17       stand up if he has a problem.



 10:12:45 18                   BY MR. McCULLOCH:



 10:12:46 19                   Q.   In which case I would like to turn



 10:12:47 20       to Professor McHugh's report.  That is Exhibit W2.



 10:13:01 21       And I would like to go to paragraph 1.2, which I



 10:13:06 22       believe is on the second page of the PDF.



 10:13:14 23                   THE COURT:  This is the expertise



 10:13:15 24       summary?



 10:13:16 25                   MR. McCULLOCH:  Yes, Your Honour.
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 10:13:17  1                   THE COURT:  All right.



 10:13:18  2                   BY MR. McCULLOCH:



 10:13:18  3                   Q.   Now, in paragraph 1.2 of your



 10:13:20  4       report, Professor McHugh, you mention your father



 10:13:25  5       Ashley George McHugh.  Why do you -- if I may



 10:13:29  6       finish my question.



 10:13:30  7                   THE COURT:  Yes, you may finish your



 10:13:31  8       question.  Please suspend your answer, sir, until I



 10:13:34  9       hear from Mr. Townshend.



 10:13:36 10                   BY MR. McCULLOCH:



 10:13:37 11                   Q.   Why do you do this?



 10:13:38 12                   THE COURT:  Okay.  Mr. Townshend, what



 10:13:40 13       is your problem with that?



 10:13:42 14                   MR. TOWNSHEND:  Your Honour, yes, that



 10:13:44 15       is one of the paragraphs we had a problem with, and



 10:13:48 16       not the entire paragraph but just the reference to



 10:13:53 17       Professor McHugh's father, which I did not think



 10:13:55 18       his father's qualifications were relevant to this.



 10:13:59 19                   And later in the paragraph, he talks



 10:14:01 20       about his own qualifications, and that is fine and



 10:14:07 21       most of the paragraph leads up to that.  It was



 10:14:09 22       just the reference to his father, and I had a --



 10:14:11 23       when we were going to bring this exhibit, this



 10:14:15 24       report being an exhibit, I had a black-lined copy



 10:14:19 25       of a number of paragraphs where I suggested there
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 10:14:22  1       were things that did not belong.  That is one --



 10:14:24  2                   THE COURT:  So your submission is that



 10:14:26  3       it is not relevant?



 10:14:32  4                   MR. TOWNSHEND:  That's correct.



 10:14:33  5                   THE COURT:  All right.  Mr. McCulloch?



 10:14:35  6                   MR. McCULLOCH:  Your Honour, I would



 10:14:36  7       like Professor McHugh to explain why he considered



 10:14:38  8       it relevant when he included it in his report.



 10:14:40  9                   THE COURT:  Well, it seems like a fair



 10:14:42 10       request.  Do you have any objection to that,



 10:14:44 11       Mr. Townshend?



 10:14:46 12                   MR. TOWNSHEND:  No, Your Honour.



 10:14:47 13                   THE COURT:  Could you please explain



 10:14:48 14       why you included the discussion in here about your



 10:14:52 15       father, sir?



 10:14:53 16                   THE WITNESS:  Thank you, Your Honour.



 10:14:54 17       My father's mortal remains spent their last night



 10:14:58 18       on earth in a Maori meeting house.  It is Maori



 10:15:02 19       custom to acknowledge your ancestors if they have



 10:15:06 20       made a contribution to the cause being heard.  So



 10:15:09 21       the reference to my father is something that would



 10:15:11 22       be expected in the home of my upbringing in New



 10:15:16 23       Zealand, and it would be regarded as unusual were



 10:15:18 24       this reference not made.  It is part of the



 10:15:21 25       association with the cause through my family, so
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 10:15:24  1       that is a reflection of Maori protocols, of



 10:15:30  2       knowledge, and of representation in a legal



 10:15:33  3       setting.



 10:15:34  4                   THE COURT:  All right.  Having heard



 10:15:35  5       the explanation, Mr. Townshend, and taking into



 10:15:41  6       account my comment now that the references will be



 10:15:51  7       limited to this witness's explanation, are you now



 10:16:00  8       content, or do you wish some other remedy?



 10:16:03  9                   MR. TOWNSHEND:  I am content that that



 10:16:05 10       be continued.



 10:16:07 11                   THE COURT:  Thank you, sir.  Please go



 10:16:09 12       ahead.



 10:16:10 13                   BY MR. McCULLOCH:



 10:16:10 14                   Q.   Professor McHugh, I would like now



 10:16:11 15       to turn back to your curriculum vitae, which you



 10:16:17 16       have on the screen before you.



 10:16:21 17                   A.   Yes.



 10:16:22 18                   Q.   I would like to take you to your



 10:16:26 19       present responsibilities.  You indicate that you



 10:16:31 20       are a Professor of Law and Legal History.  Could



 10:16:36 21       you explain what that means?  Is there a



 10:16:41 22       difference?  Why are you a Professor of Law and



 10:16:45 23       Legal History?



 10:16:45 24                   A.   Well, when you are promoted to a



 10:16:47 25       Professorship at Cambridge, which counts as a sort

�



                                                                  8592













 10:16:51  1       of recognition of having achieved a certain



 10:16:54  2       standing, I guess, you are entitled to choose the



 10:17:00  3       name of the Chair you wish to hold, and I



 10:17:04  4       purposefully chose law and legal history because



 10:17:07  5       they reflect essentially the two caps that I wear



 10:17:11  6       academically.



 10:17:11  7                   I have been closely involved in the



 10:17:14  8       development of contemporary law and commentary on



 10:17:18  9       it, and I have also been heavily involved in legal



 10:17:23 10       history, historical inquiries, writing, research,



 10:17:29 11       and the two can often be distinct.



 10:17:34 12                   And so that is why I chose a title that



 10:17:36 13       reflected the two hats that I wear.



 10:17:39 14                   Q.   And speaking of hats, I don't



 10:17:42 15       think I need to take it to you.  It is in your



 10:17:44 16       report at paragraph 2.3, page 6.  You say you are



 10:17:50 17       not an ethnohistorian.



 10:17:55 18                   A.   Correct.



 10:17:55 19                   Q.   Could you explain your



 10:17:56 20       understand -- what your understanding of



 10:18:01 21       ethnohistory is, and how it is distinct from the



 10:18:05 22       legal history that you practice?



 10:18:07 23                   A.   Ethnohistory I view as a technique



 10:18:12 24       used by or available to certain historians.  It is



 10:18:15 25       not a vocation, and it is not self-designation.
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 10:18:20  1       Ethnohistory to me is the use of customary



 10:18:25  2       knowledge -- customary knowledge applied explicitly



 10:18:28  3       in the analysis of historical events.



 10:18:31  4                   So the practitioner of ethnohistory



 10:18:34  5       will have access to the customary knowledge and



 10:18:37  6       will be able to locate the customary knowledge



 10:18:40  7       within a particular setting.



 10:18:43  8                   Now, I don't have the linguistic, the



 10:18:45  9       anthropological background or expertise to be an



 10:18:47 10       ethnohistorian, but, of course, one can recognize



 10:18:51 11       ethnohistory when it is being practiced, and it is



 10:18:54 12       by explicit reference to cultural knowledge.



 10:18:56 13                   Now, one has to separate ethnohistory



 10:19:00 14       from primitivism.  Primitivism is simply a



 10:19:05 15       reference to a pre-contact culture and the belief



 10:19:09 16       system that that Indigenous community would have



 10:19:12 17       had.



 10:19:13 18                   Ethnohistory deals with a post-contact



 10:19:18 19       setting, and in a post-contact setting, there will



 10:19:20 20       be a syncretic vision of the Indigenous with the



 10:19:27 21       received and with the arriviste, if you like,



 10:19:31 22       systems of thought.



 10:19:32 23                   Q.   Excuse me, if you could clarify



 10:19:36 24       "arriviste"?



 10:19:36 25                   A.   The newly arrived, the settler in
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 10:19:39  1       the case of North America.  So ethnohistory



 10:19:41  2       involves looking at syncretic processes within an



 10:19:46  3       Indigenous community, making explicit the use of



 10:19:48  4       customary knowledge, its state of development at a



 10:19:51  5       particular historical moment, and over time if that



 10:19:55  6       is available.



 10:19:55  7                   Q.   Again, Professor McHugh, if you



 10:19:57  8       could explain syncretic?



 10:20:00  9                   A.   Syncretic means two systems of



 10:20:03 10       thought coming together, and the product of that



 10:20:05 11       interaction.  So an ethnohistorian will be drawing



 10:20:14 12       upon and explicitly referring to customary



 10:20:16 13       knowledge from within an Indigenous community.



 10:20:18 14                   Q.   Thank you.  I would like to move



 10:20:21 15       on to the next item in your curriculum vitae, your



 10:20:26 16       current research.  Now, I would ask you to outline



 10:20:31 17       your current research insofar as it is relevant to



 10:20:37 18       a matter in your report, and perhaps you could



 10:20:38 19       explain, as you go along, why the current research



 10:20:44 20       you are discussing is relevant to the material in



 10:20:48 21       your report.



 10:20:48 22                   A.   Well, I have been working on a



 10:20:51 23       project.  It is a working title for a book called



 10:20:55 24       "Albion's Sceptre:  Office and Prerogative in the



 10:20:59 25       Constitutional Culture of the British Empire."
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 10:21:02  1                   It straddles the 17th, 18th and most of



 10:21:07  2       the 19th century, and at the moment, it looks like



 10:21:09  3       it is going to be several volumes.  The first



 10:21:11  4       volume concerns land and land policy in the British



 10:21:14  5       Empire, particularly in the North American and the



 10:21:16  6       Atlantic colonies during the 18th and early 19th



 10:21:20  7       century.



 10:21:21  8                   Overall, I am asking, particularly my



 10:21:28  9       legal colleagues, for a more careful history of the



 10:21:31 10       role of law in the experience of empire from the --



 10:21:39 11       basically from the discovery of the New World.  In



 10:21:43 12       particular, the book is implicitly an argument for



 10:21:47 13       a clearer sense of the epistemic features of law



 10:21:54 14       and as those features change over time.



 10:22:02 15                   Q.   Could you explain epistemic



 10:22:09 16       features?



 10:22:09 17                   A.   Epistemic is a system or a way of



 10:22:10 18       knowing and articulating one's realization of the



 10:22:13 19       world.  So I am looking at law probably in two



 10:22:15 20       senses:  as a mode of social order and as a mode of



 10:22:20 21       thought.



 10:22:21 22                   And when I say we have to historicize



 10:22:26 23       these modes, if one thinks of a timeline and just



 10:22:29 24       thinks of how these enterprises change over time,



 10:22:34 25       the way in which law operates to generate social
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 10:22:37  1       order, and the way in which it changes as a system



 10:22:41  2       of thought.



 10:22:48  3                   Now, law is a human enterprise.  It is



 10:22:50  4       a human enterprise that lives in time, so it is an



 10:22:53  5       enterprise of human beings over time.  It is



 10:22:54  6       inherently prone to change.  And that is why I draw



 10:22:57  7       this timeline analogy.



 10:23:01  8                   If you look at the law as a pursuit of



 10:23:04  9       social order, we see that the settings in which



 10:23:08 10       this pursuit occur change over time, and changing



 10:23:11 11       over time can also include the span in which law



 10:23:15 12       seeks social order, the location, so we can go from



 10:23:19 13       empire to periphery, and there will also be, of



 10:23:25 14       course, changes within the social order of a



 10:23:27 15       non-legal kind but which have an impact upon the



 10:23:30 16       development of law as cultural, technological, for



 10:23:33 17       example.



 10:23:33 18                   Q.   Could you give some illustrations



 10:23:35 19       of these changes you have mentioned?



 10:23:38 20                   A.   Well, the obvious change is the



 10:23:42 21       Imperial enterprise at the beginning of the 17th



 10:23:45 22       century that starts off as the discovery of the New



 10:23:47 23       World, the establishment of marginal colonies on



 10:23:52 24       the seaboard of the Atlantic.



 10:23:56 25                   And then if we go through to the period
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 10:23:59  1       of the Seven Years' War, we have two -- three major



 10:24:03  2       Imperial powers contesting for their interest



 10:24:08  3       within the continent, the colonies established



 10:24:12  4       along the seaboard and spreading inwards, with a



 10:24:15  5       fur trade in the interior.



 10:24:17  6                   And then if we come into the 19th



 10:24:22  7       century, we have the United States now a major



 10:24:25  8       power, and we have British North America, the two



 10:24:32  9       Canadas, and the international competition has now



 10:24:36 10       resolved itself into the relations between Canada



 10:24:43 11       in the north, between Canada and the United States,



 10:24:46 12       and the economic changes, of course, that are



 10:24:48 13       coming then, profound economic and technological



 10:24:52 14       change occurring in the first half of the 19th



 10:24:54 15       century with things like telegraph, print,



 10:24:58 16       transport, really major -- really major change that



 10:25:04 17       has quite an impact.



 10:25:05 18                   So we have to put law within that



 10:25:07 19       social order, but we also have to think of law



 10:25:10 20       secondly as a system of thought and how that system



 10:25:14 21       of thought locates and identifies itself, and we



 10:25:19 22       have in the early modern period -- by which I mean



 10:25:22 23       the 16th, 17th and first half of the 18th century.



 10:25:30 24       In that period, law is not only a profession in the



 10:25:34 25       sense that it is the language or the way of thought
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 10:25:38  1       used by a specialist clerisy, group of people, and



 10:25:45  2       it begins in court with pleadings and ways and



 10:25:48  3       manners of dealing with proceedings, different



 10:25:52  4       jurisdiction, different courts.  That is all in one



 10:25:55  5       sense.



 10:25:55  6                   But in the early modern period, most



 10:25:57  7       Englishmen were educated in the nature of law



 10:26:00  8       because they would be taking roles as justices of



 10:26:03  9       the peace in the localities, or else they would be



 10:26:06 10       dealing with corporations.



 10:26:07 11                   And so law was a much more pervasive



 10:26:11 12       way of thought that attracted Englishmen of a



 10:26:17 13       certain class.  They were talking of rights and



 10:26:20 14       liberties, and they would understand this.  There



 10:26:21 15       was a very strong language of law running through,



 10:26:25 16       for example, the contestation, pamphleteering of



 10:26:28 17       the American Revolution.



 10:26:29 18                   Q.   Sorry --



 10:26:30 19                   A.   So we have a society that is



 10:26:31 20       immersed and an idea of law that is not technical



 10:26:36 21       but which is very well-founded and has been part of



 10:26:38 22       their upbringing and their education.



 10:26:39 23                   Q.   If you move back a second, you



 10:26:42 24       said the contestation, and I'm afraid I missed a



 10:26:45 25       word or two.

�



                                                                  8599













 10:26:46  1                   A.   Well, when there is great times of



 10:26:49  2       social upheaval like the American Revolution, there



 10:26:53  3       will not only be, as eventually there was, the



 10:26:57  4       recourse to arms, there will be debate, pamphlets,



 10:27:02  5       discussions, books, tracts, representative



 10:27:06  6       spokesmen presenting themselves and arguing the



 10:27:08  7       cause.  The American Revolution was a period very



 10:27:12  8       ripe in its production of such material, and with



 10:27:18  9       contributors, as for example Thomas Paine, Thomas



 10:27:22 10       Jefferson, that are some of the obvious, and so we



 10:27:25 11       have a great flourishing of literature in which the



 10:27:28 12       different causes advocate themselves.  And the



 10:27:30 13       historian of political thought will look at this,



 10:27:33 14       and when the historian of political thought looks



 10:27:35 15       at the literature of the American Revolution, it is



 10:27:39 16       very clear there is a strong legal and



 10:27:42 17       constitutional element to this.



 10:27:45 18                   Some authors, like John Phillip Reid,



 10:27:48 19       have written volumes on the nature of law that is



 10:27:51 20       in circulation and being argued at the time of the



 10:27:54 21       American Revolution.



 10:27:54 22                   Now, this is not law in the sense that



 10:27:58 23       we today will be thinking about it, as providing



 10:28:01 24       specific propositions and rules.  This is law that



 10:28:05 25       is being used in an irresolvable context, but it

�



                                                                  8600













 10:28:11  1       provides a language and a mode of thought in order



 10:28:13  2       to justify a particular political course of action.



 10:28:17  3                   Q.   Could you tell us what you mean by



 10:28:20  4       irresolvable context?



 10:28:22  5                   A.   Well, what we have with the law



 10:28:24  6       during the 19th century is a transition, and the



 10:28:26  7       transition accompanies the rise of the Victorian



 10:28:30  8       administrative state and the arrival of law as a



 10:28:34  9       service industry.  And it is also connected with



 10:28:38 10       the reforms that are being made to the profession



 10:28:40 11       and in the organization of the courts.  Some people



 10:28:43 12       refer to this as the positivization of law.  Law



 10:28:48 13       becomes disengaged from the person that is



 10:28:56 14       iterating it.  It loses a sense or a location, an



 10:28:59 15       office, and instead becomes an abstract set of



 10:29:01 16       rules that are applied with a forensis that is



 10:29:09 17       distinctly law that is the practice of a qualified



 10:29:11 18       and disciplined profession.



 10:29:12 19                   And that is how law is understood today



 10:29:15 20       in terms of rules derived from legal sources.  The



 10:29:19 21       legal sources will be statute or case law, and they



 10:29:22 22       will sustain a proposition which may or may not be



 10:29:25 23       upheld by a court, so that is doctrine becomes the



 10:29:32 24       foremost expression of the nature of legal thought.



 10:29:37 25                   And this is a system of legal thought
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 10:29:39  1       that is not available to the community at large,



 10:29:42  2       unlike earlier notions of law.  It is an idea of



 10:29:45  3       law that is kept and contained within a



 10:29:49  4       professionalized compass and, of course, the legal



 10:29:53  5       profession becomes organized in the 19th century.



 10:29:56  6       Legal education becomes the preserve of the



 10:29:59  7       university, and the judges develop and articulate



 10:30:02  8       rules of stare decisis and precedent --



 10:30:02  9                   THE COURT REPORTER:  I'm sorry.  Your



 10:30:02 10       Honour, through you, I'm having some trouble, as



 10:30:02 11       the witness speeds up, understanding what he is



 10:30:14 12       saying.



 10:30:14 13                   THE COURT:  All right.  So I'm going to



 10:30:15 14       ask you just to speak a little bit more slowly for



 10:30:19 15       Madam Reporter.



 10:30:20 16                   THE WITNESS:  Thank you.  I'm sorry.



 10:30:23 17                   THE COURT:  Please go ahead.



 10:30:26 18                   BY MR. McCULLOCH:



 10:30:26 19                   Q.   Just before you start, if I could



 10:30:28 20       ask if you could give us an approximate time when



 10:30:30 21       this transition from the early modern to the modern



 10:30:32 22       state of law --



 10:30:33 23                   A.   The transition is occurring late



 10:30:34 24       in the 19th century, and you can find it in the



 10:30:37 25       work of -- in the Canadian setting of it, in the
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 10:30:40  1       work of such legal historians as Richard Risk, for



 10:30:43  2       example.



 10:30:44  3                   I could give you an example of the



 10:30:46  4       difference.  When I was -- when I began looking



 10:30:52  5       into the field of Aboriginal rights in the



 10:30:54  6       historical dimension in the early 1980s, I looked



 10:31:01  7       at the arguments that were constructed for common



 10:31:03  8       law Aboriginal title.  And implicitly, there is a



 10:31:06  9       kind of problem from the perspective of the modern



 10:31:09 10       way of thought, and that is that there is not much



 10:31:12 11       legal authority for Aboriginal title in the 17th



 10:31:16 12       and 18th century.



 10:31:17 13                   There is a couple of cases.  There is



 10:31:19 14       the Mohegan dispute before the Privy Council which



 10:31:24 15       remains irresolute, and then there are the Marshall



 10:31:26 16       cases, and the case called Symonds, and so --



 10:31:29 17                   Q.   Just if you could remind us when



 10:31:32 18       you say the Marshall cases.



 10:31:34 19                   A.   The Marshall cases are a trilogy



 10:31:36 20       of cases decided by the United States Supreme Court



 10:31:39 21       under John Marshall as Chief Justice.  They are



 10:31:45 22       regarded as a foremost articulation of the rights



 10:31:52 23       of Indigenous peoples.  The Marshall cases have



 10:31:56 24       been used in all kinds of settings to make all



 10:32:01 25       kinds of arguments.  The Marshall cases can mean
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 10:32:08  1       whatever the user wants them to mean.  That is



 10:32:12  2       how -- like the Magna Carta, they become so



 10:32:18  3       lionized and so revered that the historical context



 10:32:21  4       often gets lost, but they are cases that are used.



 10:32:24  5                   And a New Zealand case in which several



 10:32:27  6       sound bites support the contemporary common law



 10:32:32  7       doctrine, a judgment by Justice Chapman, and they



 10:32:37  8       are used.



 10:32:37  9                   Now, I'm certainly not speaking to



 10:32:41 10       disown the contemporary doctrine of Aboriginal



 10:32:43 11       title but simply to say that it applies the only



 10:32:48 12       rules of its method and looks back into the past



 10:32:50 13       for cases, and it doesn't raise, as it raised with



 10:32:54 14       me, the question, Well, there is not much law going



 10:32:56 15       on there, is there?  And the law that is not going



 10:32:58 16       on is law that we know, law in that sense of



 10:33:01 17       statutes and case law.



 10:33:03 18                   And that realization makes one think,



 10:33:06 19       Well, maybe they have got a different idea of law,



 10:33:09 20       or maybe there is no law at all.  Now, you can't



 10:33:12 21       say there is no law at all because we are not



 10:33:14 22       dealing with people in a state of lawlessness.  We



 10:33:17 23       are dealing with people who do have a sense of law



 10:33:20 24       in the social order.  It is just that it is not our



 10:33:26 25       modern professionalized view, doctrinal view of
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 10:33:31  1       law, and that did lead me along the path that I



 10:33:34  2       have subsequently taken.



 10:33:35  3                   I certainly do not wish to be



 10:33:37  4       understood as being negative about the common law



 10:33:39  5       doctrine of Aboriginal title because I have been,



 10:33:41  6       in the New Zealand context and internationally,



 10:33:43  7       probably one of the foremost advocates and



 10:33:48  8       academics dealing with Aboriginal title.



 10:33:50  9                   But Aboriginal title is a legal



 10:33:54 10       argument that was constructed in the 1970s from a



 10:33:58 11       mish-mash of sources, very important, very crucial,



 10:34:02 12       but it is not a body of doctrine that applied or



 10:34:07 13       was being applied by historical actors in former



 10:34:10 14       times.



 10:34:10 15                   Q.   Well, in your CV, you mention that



 10:34:14 16       this proposed book that you are working on



 10:34:18 17       discusses the Indian provisions of the Royal



 10:34:22 18       Proclamation.  Could you explain the way in which



 10:34:25 19       the Royal Proclamation in 1763 fits into this



 10:34:30 20       divide that you have been describing?



 10:34:32 21                   A.   Well, I can explain the Royal



 10:34:36 22       Proclamation by reference to what it was not.  It



 10:34:38 23       was not considered a statute at the time.  It is



 10:34:44 24       part of a so-called common law interpretation of



 10:34:46 25       the Royal Proclamation that is regarded as having
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 10:34:50  1       the effect of a statute and as always having been a



 10:34:54  2       statute.



 10:34:55  3                   From that is built a narrative of Crown



 10:35:01  4       liability based upon compliance or otherwise with



 10:35:03  5       the Royal Proclamation.  When one looks more



 10:35:08  6       closely at the material, I had considerable



 10:35:11  7       difficulty with that and I continue to have strong



 10:35:16  8       difficulty with that.  None of the advocates of the



 10:35:19  9       common law view of the Proclamation have



 10:35:23 10       familiarity with the detail of the political



 10:35:26 11       context or look at the political contexts in which



 10:35:31 12       that singular, enduring interpretation would apply



 10:35:38 13       because if they did, they would historicize the



 10:35:42 14       interpretation of the Royal Proclamation and see



 10:35:44 15       that there is not one unitary interpretation.



 10:35:48 16                   THE COURT:  Mr. Townshend?



 10:35:49 17                   MR. TOWNSHEND:  Your Honour, we are



 10:35:50 18       still at the stage of qualifying this witness, and



 10:35:53 19       I think what he is testifying to now are things



 10:35:57 20       that he needs to be qualified before he can give



 10:36:00 21       these opinions.



 10:36:07 22                   MR. McCULLOCH:  Your Honour, we are, as



 10:36:08 23       part of the qualification, demonstrating that



 10:36:11 24       Professor McHugh is an ongoing active scholar



 10:36:16 25       continuing to be engaged by the issues.  This has
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 10:36:19  1       been part of the qualifications that we did for



 10:36:24  2       Mr. Wentzell and also for Professor Beaulieu, to



 10:36:32  3       demonstrate the scholarship that they brought to



 10:36:34  4       bear is an area in which they are currently



 10:36:36  5       engaged.



 10:36:37  6                   However, since we will be returning to



 10:36:39  7       these issues in the discussion of the report, I



 10:36:42  8       would like to wrap up this portion by asking just



 10:36:47  9       one more question.



 10:36:49 10                   THE COURT:  Yes.  Mr. Townshend, I



 10:36:52 11       understand why you stood up, but it may just be a



 10:36:59 12       nuance that doesn't fall within an objected section



 10:37:04 13       of this gentleman's report anyway.



 10:37:06 14                   So as long as Mr. McCulloch is going to



 10:37:09 15       wrap it up, I think we are all right.  All right?



 10:37:13 16       Go ahead, sir.



 10:37:14 17                   BY MR. McCULLOCH:



 10:37:14 18                   Q.   And, Professor McHugh, could you



 10:37:16 19       tell me what this overarching understanding of the



 10:37:22 20       changes in law that you have just described has to



 10:37:25 21       do with what Sir Francis Bond Head was doing in



 10:37:31 22       1836.



 10:37:31 23                   A.   The point is that we are in a



 10:37:34 24       different world.  We are in a world that doesn't



 10:37:36 25       think of law the way we do, that has an idea of
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 10:37:41  1       public authority based upon office and an



 10:37:46  2       acceptance of the scope and realm of the



 10:37:48  3       prerogative that we do not have.



 10:37:51  4                   So to understand how law circulates and



 10:37:55  5       is present within the events of the 1830s in Upper



 10:38:01  6       Canada, we have to historicize; that is to say,



 10:38:07  7       give historical understanding to the way in which



 10:38:09  8       law and public authority were being thought about



 10:38:12  9       and operationalized at that time.  The book that I



 10:38:16 10       am writing is overall an exercise -- it is going to



 10:38:20 11       be a very multivolume exercise in reconstruction of



 10:38:25 12       a world in which office and prerogative and, in the



 10:38:28 13       report, sovereign comportment describe how law is



 10:38:33 14       present.



 10:38:34 15                   It is not the imperative, positivized



 10:38:40 16       doctrinal law that we know today, but a different



 10:38:43 17       way of thinking about law.



 10:38:44 18                   And so we are in a different world, and



 10:38:45 19       that is the historical world that I tried to -- I



 10:38:50 20       refer to in my report.



 10:38:53 21                   Q.   Thank you.



 10:38:54 22                   A.   Thank you.



 10:38:54 23                   Q.   I would like to move on now to



 10:38:58 24       your occupational background.  We have established



 10:39:01 25       that you are a Professor of Law and Legal History.
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 10:39:05  1       Could you tell me about your previous university



 10:39:08  2       positions.



 10:39:09  3                   A.   In Cambridge?



 10:39:13  4                   Q.   Yes.



 10:39:13  5                   A.   Well, I went to Cambridge to



 10:39:19  6       complete a Ph.D., which I did, and that was -- I



 10:39:26  7       was quite lucky in that my career has coincided



 10:39:33  8       with the rising of -- within an intellectual



 10:39:38  9       movement, I guess, in which law has been important.



 10:39:42 10       And we have gone from anthropology being the lead



 10:39:45 11       discipline and discussion of Indigenous peoples to



 10:39:47 12       law, and I was there at a very early moment.



 10:39:53 13                   And I did my masters in Saskatoon where



 10:39:58 14       Brian Slattery was leading the Native Law Centre



 10:40:03 15       and other academics with their talent at the same



 10:40:07 16       time, Kent McNeil, who was about to go over to



 10:40:11 17       Oxford to commence his Ph.D., and Brian threw the



 10:40:16 18       New Zealand cases at me -- well, he didn't throw



 10:40:16 19       them at me.  He said, I can't make sense of these.



 10:40:18 20       Why don't you go and have a look?  So off I went,



 10:40:19 21       and that was the beginning of my Ph.D.



 10:40:22 22       dissertation, which led to certain important events



 10:40:26 23       in New Zealand over succeeding decades.



 10:40:29 24                   And then on the strength of that, I was



 10:40:34 25       elected to a research fellowship, and then a
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 10:40:39  1       teaching position in my college and then at the



 10:40:41  2       university.  So I stayed in Cambridge for the



 10:40:47  3       duration.



 10:40:48  4                   My initial scholarship was very



 10:40:50  5       doctrinal.  It was on realm and scope and



 10:40:55  6       applicability of the common law doctrine of



 10:40:58  7       Aboriginal title.  At this stage, I was very



 10:41:00  8       absorbed in it and very involved in its applied



 10:41:04  9       setting in New Zealand.



 10:41:08 10                   But being in Cambridge, I also was



 10:41:11 11       mixing with historians of political thought.  One



 10:41:15 12       cannot help be in the humanities in that town and



 10:41:18 13       not experience the influence of John Pocock and



 10:41:23 14       Quentin Skinner.  So my academic interest and



 10:41:29 15       research took a more historical direction and a



 10:41:32 16       more historicized direction as a result of that,



 10:41:38 17       and that led to the second cap, the legal history



 10:41:40 18       cap, which I'm wearing and interested in these



 10:41:45 19       proceedings.



 10:41:46 20                   Q.   Could I actually ask you a



 10:41:47 21       question about your doctoral thesis.  Did it



 10:41:51 22       receive any prizes?



 10:41:54 23                   A.   I was lucky enough to be awarded



 10:41:57 24       the Yorke Prize.  I suppose in a way they had to



 10:42:02 25       give it to me, because by the time it was awarded,
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 10:42:04  1       the New Zealand Supreme Court, in a case called



 10:42:07  2       Te Weehi, had recognized the common law doctrine of



 10:42:10  3       Aboriginal title as it applied to customary Maori



 10:42:14  4       interests, of fishing interests on the coastline.



 10:42:15  5                   And that was as important a case as



 10:42:19  6       Calder in Canada, and Mabo, No. 2, in Australia.



 10:42:26  7       And in the judgment, Justice Williamson refers



 10:42:31  8       extensively to my work.



 10:42:32  9                   And so given the results that were



 10:42:35 10       occurring, the Yorke Fund decided -- the



 10:42:41 11       administrators of the Yorke Fund awarded me the



 10:42:44 12       prize.



 10:42:44 13                   The prize had also been won many years



 10:42:47 14       before by the judge who was then the President of



 10:42:50 15       the New Zealand Court of Appeal, Sir Robin Cooke.



 10:42:55 16       He was later Lord Cooke.  He was later to become



 10:42:59 17       the first Commonwealth Judge to sit in the House of



 10:43:02 18       Lords, and Robin was a good friend, and he had a



 10:43:07 19       personal copy of my Ph.D., and he was very pleased



 10:43:11 20       when it won a Yorke Prize because that was the



 10:43:15 21       first New Zealander since him.



 10:43:16 22                   Q.   And going back to your employment



 10:43:18 23       history, I noticed that you were a Visiting



 10:43:22 24       Professor of law at Victoria University of



 10:43:24 25       Wellington as the Ashley McHugh - Ngai Tahu
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 10:43:35  1       Professor of Law.  Can you tell us about that?



 10:43:37  2                   A.   This is an occasional position



 10:43:39  3       established by the Ngai Tahu Maori Trust.  Now, the



 10:43:41  4       Ngai Tahu, the iwi or Maori tribe covering most of



 10:43:46  5       the south island of New Zealand, I refer to their



 10:43:49  6       claim in my report in the opening paragraphs, and



 10:43:53  7       my father's involvement.



 10:43:55  8                   After my father passed away, soon after



 10:44:00  9       the Ngai Tahu Trust Board established a fund in



 10:44:05 10       memory of him, and I was the first visiting



 10:44:07 11       Professor.



 10:44:08 12                   Q.   Thank you.  I would like to move



 10:44:12 13       on now to your publications.  Obviously, they are



 10:44:16 14       very extensive, and I am not going to go through



 10:44:18 15       them all.  I am in a bit of a dilemma in that I



 10:44:26 16       have identified those that are relevant only to



 10:44:29 17       legal history and not to modern law, so that this



 10:44:32 18       qualification only applies to the tender as we have



 10:44:36 19       proposed it.



 10:44:36 20                   A.   I understand.



 10:44:37 21                   Q.   Okay.  I would like to go under



 10:44:43 22       "Publications", number 12, which is page 4 of the



 10:44:48 23       CV.  And at item number 12, there is an entry in



 10:44:58 24       The New Oxford Companion to Law.  Could you tell us



 10:45:02 25       about that?
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 10:45:03  1                   A.   That is simply a condensed



 10:45:07  2       description of the arrival of the common law



 10:45:12  3       doctrine in the relevant jurisdictions, Canada,



 10:45:18  4       Australia and New Zealand, and as an identification



 10:45:23  5       of the organic common law in an Imperial setting.



 10:45:27  6                   Q.   Okay.  And now on the next page,



 10:45:32  7       page 5, under "Major articles in refereed academic



 10:45:38  8       legal periodicals", I would like to ask you about



 10:45:41  9       number 6, "Maori Fishing Rights and the North



 10:45:47 10       American Indian".



 10:45:48 11                   A.   That article was the final in a



 10:45:54 12       trilogy, four, five and six, that Justice



 10:46:02 13       Williamson relied upon in the Te Weehi case.  Those



 10:46:05 14       were the first -- really the first advocacy of the



 10:46:11 15       applicability of common law Aboriginal title in New



 10:46:15 16       Zealand and, as I said, related to the recognition



 10:46:19 17       of a term used as non-territorial fishing rights



 10:46:25 18       and which then led to Maori making a claim to



 10:46:32 19       commercial sea fishery rights, which had resulted



 10:46:34 20       in a major settlement and as a result of which the



 10:46:40 21       regulatory framework for fishing rights around the



 10:46:43 22       coast was adapted in a way that took vastly more



 10:46:47 23       account of the Maori customary interests than had



 10:46:51 24       formerly been the case.



 10:46:52 25                   Q.   And now I would like to ask you on
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 10:46:56  1       this same page -- or rather, page 6, about number



 10:47:00  2       11, "The common law status of colonies and



 10:47:04  3       Aboriginal 'rights':  how lawyers and historians



 10:47:09  4       treat the past".



 10:47:11  5                   A.   Well, this -- and if you look



 10:47:13  6       immediately above it, you'll see "Constitutional



 10:47:17  7       Voices" and "Law, History and the Treaty of



 10:47:21  8       Waitangi", and the 1998 one.



 10:47:23  9                   By then, I had become much more clear



 10:47:25 10       of the methodological distinctions being made



 10:47:28 11       between the legal historian and the doctrinal --



 10:47:33 12       contemporary doctrinal lawyer, and those three



 10:47:37 13       articles, in particular number 11, reflect this



 10:47:40 14       consciousness and my writing about it.



 10:47:42 15                   The 9 and 10 are more related towards



 10:47:46 16       the New Zealand setting, whereas 11 deals with



 10:47:52 17       Imperial constitutional history at large.



 10:47:55 18                   Now, this is a time, the late 1990s,



 10:47:59 19       when Imperial constitutional history is becoming an



 10:48:03 20       emerging field within history at large, so I'm



 10:48:07 21       there writing this, explaining how the status that



 10:48:15 22       were given colonies, as conquered or ceded or



 10:48:19 23       settled, was a categorization made administratively



 10:48:23 24       at the time to decide the position of settler



 10:48:30 25       communities.  It was not a distinction applied for
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 10:48:34  1       or against the status of Indigenous peoples and



 10:48:38  2       their rights, whatever they might be.



 10:48:41  3                   So the contemporary use of that



 10:48:45  4       distinction by some scholars of Aboriginal rights



 10:48:48  5       was one being made divorced from historical



 10:48:51  6       context.  So I was making the distinction between



 10:48:54  7       an historical inquiry, which looks at the concerns



 10:48:59  8       of actors at that time, and how the legal



 10:49:04  9       understandings by which they are operating as



 10:49:08 10       contrasted with the questions that a contemporary,



 10:49:15 11       doctrinal lawyer would have at the same time.



 10:49:18 12                   Q.   Has that article acquired any



 10:49:20 13       recognition?



 10:49:21 14                   A.   Well, yes, you can see that it has



 10:49:23 15       there in the CV.  It has been reprinted in the



 10:49:28 16       legal theory and legal history series, edited by



 10:49:35 17       Maksymilian Del Mar and Michael Lobban, and among



 10:49:41 18       other, there appears some quite illustrious



 10:49:45 19       company, including Sir John Baker, who is probably



 10:49:48 20       far and away the most eminent Anglo Commonwealth



 10:49:51 21       legal historian today, and he is also at Cambridge,



 10:49:55 22       so that was touching.  So it is a collection that



 10:50:04 23       assembles current thinking on the way in which



 10:50:08 24       legal history is done.



 10:50:09 25                   Q.   And I would like to turn the page
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 10:50:13  1       to item 19.  You can tell me whether this is



 10:50:19  2       relevant to the legal historical project you are



 10:50:24  3       currently engaged on.  Could you tell me what



 10:50:27  4       "'Treaty Principles':  Constitutional relations



 10:50:29  5       inside a conservative jurisprudence" is about?



 10:50:33  6                   A.   Well, this is primarily a New



 10:50:36  7       Zealand article written in a memorial edition to



 10:50:40  8       Robin Cooke who had passed away, and thinking about



 10:50:46  9       his heritage, his legacy, and the way in which law



 10:50:51 10       had been operating in a New Zealand setting where



 10:50:55 11       historical claims have profound importance.



 10:51:02 12                   In New Zealand, Maori claims are based



 10:51:06 13       upon a treaty, but it is not like a Canadian treaty



 10:51:10 14       which tends to be treaties of cession, of land



 10:51:15 15       cession.  The New Zealand Treaty is the Treaty of



 10:51:18 16       Waitangi by which the Maori Chiefs of New Zealand



 10:51:21 17       ceded the sovereignty of the country to the Crown.



 10:51:24 18                   Now, there is a difference between the



 10:51:26 19       Maori texts and the English texts, but the



 10:51:30 20       reference to the treaty principles is a reference



 10:51:32 21       to a practice that began in New Zealand during the



 10:51:40 22       1990s of incorporating certain treaty principles



 10:51:43 23       into the interpretation and application of law.



 10:51:49 24                   Now, treaty principles meant that New



 10:51:53 25       Zealand courts developed a living tree idea of the
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 10:51:56  1       treaty of cession, of the Treaty of Waitangi, and



 10:52:00  2       gave it current meaning.



 10:52:02  3                   Now, what is quite clear is that treaty



 10:52:04  4       principles, as developed in contemporary doctrine,



 10:52:07  5       is not the same as the treaty principles as people



 10:52:10  6       were thinking about them in 1840, and so the treaty



 10:52:15  7       principles that I am talking about there are



 10:52:19  8       located in a doctrinal world.



 10:52:22  9                   Now, in that article, I also explain



 10:52:25 10       that the doctrinal world of treaty principles has



 10:52:29 11       been a world that revalidates customary forms of



 10:52:34 12       tribal authority, the iwi, and because of this, the



 10:52:40 13       status and standing of Maori within the legal



 10:52:42 14       system was dependent upon how they stood in



 10:52:45 15       relation to claims being made under this treaty and



 10:52:51 16       that gave the nature of the development of law and



 10:52:59 17       Maori an inherently conservative cast.



 10:53:07 18                   Q.   Okay.  I would like to move on to



 10:53:08 19       page 9, number 26, "The Politics of Historiography



 10:53:15 20       and the Taxonomies of the Colonial Past:  Law,



 10:53:18 21       History and the Tribes".  Could you tell us about



 10:53:22 22       that and in particular explain what you mean by



 10:53:28 23       histography and taxonomies.



 10:53:29 24                   A.   By the politics of historiography,



 10:53:33 25       I mean the politics of the presentation of history,
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 10:53:35  1       the way in which it gets written, because the



 10:53:37  2       writing of history is as much, if one could call



 10:53:40  3       it, a political act because it occurs within a



 10:53:43  4       particular context in a contemporary setting, and



 10:53:46  5       so I looked at the histories that were being



 10:53:51  6       written in the 1980s, the 1990s, and how they



 10:53:57  7       reflected the political circumstances of that time,



 10:54:04  8       and I looked in particular at the standing status



 10:54:07  9       of the Royal Proclamation as -- and the development



 10:54:12 10       of the argument that it has always had the status



 10:54:16 11       of a statute.



 10:54:18 12                   And I put it out that, well,



 10:54:21 13       historically, the interpretation of the Royal



 10:54:25 14       Proclamation is not consistent with having always



 10:54:27 15       been like that.  Whilst doctrine today can take



 10:54:31 16       that position, previous actors in a different past



 10:54:35 17       were not navigating according to the statutory



 10:54:37 18       model of the Royal Proclamation.



 10:54:38 19                   So we have to try and understand what



 10:54:40 20       their idea of law was in that past, and so that is



 10:54:43 21       what I'm talking about there.  I'm putting an



 10:54:47 22       argument I sometimes made in a New Zealand setting,



 10:54:52 23       and I am giving it a Canadian aspect.



 10:54:53 24                   Q.   And number 28 on the same page,



 10:54:57 25       which I believe you co-authored with Lisa Ford,
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 10:55:01  1       "Settler Sovereignty and the Shape-shifting Crown".



 10:55:05  2                   A.   Well, I often mention Lisa.  She



 10:55:09  3       is one of a group of exciting young scholars in



 10:55:11  4       this field of Imperial constitutional history that



 10:55:14  5       I spoke about as emerging during the 1990s.  By the



 10:55:18  6       time we get into the 2000s, there is lots of young



 10:55:20  7       scholars, a little bit older, who are producing



 10:55:25  8       some very important work.  Lisa is one of them.



 10:55:27  9       David Armitage is another, and Mark Hickford.



 10:55:31 10                   So this paper that we wrote together



 10:55:35 11       "Settler Sovereignty and the Shape-shifting Crown",



 10:55:38 12       it talks about the Maori in New Zealand have always



 10:55:42 13       had a position that the Crown is the unreliable



 10:55:48 14       treaty partner, and it's unreliable -- part of its



 10:55:52 15       unreliability occurs because it shifts its shape.



 10:55:56 16       It goes through internal constitutional changes



 10:55:59 17       that are not brought to the attention of Indigenous



 10:56:06 18       people.



 10:56:06 19                   For example, the shift to responsible



 10:56:10 20       government is a good example.  It goes from being



 10:56:13 21       an Imperial Crown, a Crown whose decision-making is



 10:56:17 22       located in London, to one whose ministers advising



 10:56:20 23       the Crown are selected from a local assembly which



 10:56:23 24       has, in turn, an accountability to a settler



 10:56:28 25       electorate.
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 10:56:29  1                   And so these changes are occurring --



 10:56:31  2       constitutional changes are occurring.  The Crown is



 10:56:34  3       shifting shape, and Indigenous people are there



 10:56:38  4       sitting on the sidelines blinking and wondering



 10:56:43  5       what is going on.



 10:56:43  6                   Now, the term the "shape-shifting



 10:56:45  7       Crown" was later used by a research project in New



 10:56:49  8       Zealand funded by the Marsden Fund with over half a



 10:56:53  9       million dollars New Zealand put into it to produce



 10:56:54 10       the book, and they took the same name "The



 10:56:57 11       Shape-Shifting Crown".  It came out of Cambridge



 10:57:00 12       University Press in the last 13 months.  So that is



 10:57:02 13       a term that is around as well.



 10:57:05 14                   Q.   And the last item on that page, "A



 10:57:10 15       comporting sovereign, tribes and the ordering of



 10:57:14 16       imperial authority in colonial Upper Canada of the



 10:57:16 17       1830s", and Mr. Koskenniemi -- I certainly have



 10:57:26 18       that wrong -- and Walter Rech and Manuel Fonseca.



 10:57:31 19                   A.   Thank you.  I could, first of all,



 10:57:32 20       say a word about Marty, Professor Koskenniemi, who



 10:57:38 21       was probably the foremost historian of



 10:57:40 22       international legal thought.  He has written a very



 10:57:44 23       important book called "The Gentle Civilizer of



 10:57:50 24       Nations", which looks at the emergence of



 10:57:52 25       international law as a distinct disciplinary field
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 10:57:58  1       during the 19th century and into the early 20th



 10:58:01  2       century.  And that has been a very influential



 10:58:03  3       book.



 10:58:04  4                   Marty has run a series and continues to



 10:58:09  5       run a series of seminars organized by his research



 10:58:13  6       students, the always very good research students,



 10:58:17  7       at the University of Helsinki, and several volumes



 10:58:21  8       have been produced as a result of this European



 10:58:24  9       research council funded ongoing exercise.



 10:58:29 10                   I have been to three of them.  A couple



 10:58:31 11       of them have been published.  So that is the



 10:58:37 12       setting that is occurring.  It is occurring within



 10:58:39 13       a broader European-based academic project.



 10:58:42 14                   This particular paper arises out of



 10:58:49 15       research postulated for this hearing, and it is



 10:58:52 16       trying to capture the idea of public law as



 10:58:58 17       understood at the time, not being law in an



 10:59:03 18       imperative sense, as externally imposed, monitored



 10:59:08 19       and enforced against public authorities by courts,



 10:59:13 20       which is the modern notion.  It is a different idea



 10:59:15 21       of law, and it is the idea of law that the



 10:59:17 22       sovereign comports with the behaviour expected of



 10:59:20 23       the sovereign, so it is drawn from the premise of



 10:59:25 24       office.  Office -- and I will be stressing this



 10:59:31 25       throughout my evidence -- is the way in which
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 10:59:34  1       authority was conceived in the pre-Victorian



 10:59:37  2       period.



 10:59:39  3                   Q.   So just to confirm then, so it was



 10:59:41  4       published in the book cited below by Oxford



 10:59:48  5       University Press?



 10:59:48  6                   A.   That's correct.



 10:59:49  7                   Q.   And this is going to sound like an



 10:59:51  8       odd question.  Is that a reputable press,



 10:59:54  9       University Press?



 10:59:54 10                   A.   I think so.



 10:59:55 11                   Q.   Now, I would like to turn the page



 11:00:04 12       and item 33, the last in this heading, "Imperial



 11:00:11 13       Law - the Legal Historian and the Trials and



 11:00:13 14       Tribulations of an Imperial Past."



 11:00:18 15                   A.   Okay.  This is a collection of



 11:00:21 16       essays on designated topics edited by Chris Tomlins



 11:00:28 17       and Marcus Drubber.  Marcus Drubber is at the



 11:00:31 18       University of Toronto, and Chris Tomlins is a very



 11:00:37 19       leading historian of -- legal historian, works in



 11:00:43 20       America, but his coverage has been the former



 11:00:46 21       British Empire.



 11:00:47 22                   The Oxford Handbook of Legal History,



 11:00:50 23       there is really -- it is like a who's who of legal



 11:00:55 24       history today, and I was asked to write about



 11:00:58 25       Imperial law.  And in this, I talk about the
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 11:01:01  1       previous ways of writing the history of Imperial



 11:01:04  2       law; that is to say, an effort by the Imperial



 11:01:09  3       authority, London, to govern the peripheries.



 11:01:16  4                   I discuss previous attempts, doctrinal



 11:01:22  5       approaches to the history, and then I talk about



 11:01:26  6       more modern approaches, and I explain an approach



 11:01:29  7       based upon sovereign comportment and office in



 11:01:33  8       that.



 11:01:33  9                   Q.   Thank you.  I would like to move



 11:01:35 10       on now to the section entitled "Books" on page 10,



 11:01:45 11       and as briefly as you can, could you tell us what



 11:01:49 12       the essential hypothesis in "Aboriginal Societies



 11:01:55 13       and the Common Law:  A History of Sovereignty,



 11:01:58 14       Status and Self-Determination" is?



 11:02:01 15                   A.   Well, it starts from the position



 11:02:03 16       that I described earlier, from precarious



 11:02:11 17       beach-side communities established at the beginning



 11:02:15 18       of the 17th century when the continent was called



 11:02:19 19       the New World, through to the modern day where law



 11:02:26 20       has the -- the notion of law has changed, and the



 11:02:30 21       experience of Indigenous people in the intervening



 11:02:33 22       period has certainly been one of a profound change



 11:02:38 23       and of the reduction of these circumstances in



 11:02:41 24       their own territories.  That much is obvious and,



 11:02:46 25       of course, it is an historical tale that is not
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 11:02:49  1       particularly -- that is not particularly -- it is



 11:03:10  2       not a dignified history.  The white settlers and



 11:03:14  3       their authorities do not come out overall of the



 11:03:19  4       tale in a good light.



 11:03:22  5                   But --



 11:03:22  6                   Q.   Would you --



 11:03:23  7                   A.   But it is also a history in which



 11:03:27  8       the -- I look at the mindset of the settlers.  It



 11:03:31  9       is not an account of how Indigenous peoples thought



 11:03:33 10       about or experienced, but, of course, the outcome



 11:03:39 11       of their experience often speaks for itself.  It is



 11:03:42 12       the history of the way in which law encounters and



 11:03:45 13       constructs Aboriginal communities and how that law



 11:03:50 14       and constructing them in a particular way at a



 11:03:52 15       particular time is dealing with or giving them a



 11:03:56 16       particular status or position within its own legal



 11:04:00 17       order.



 11:04:00 18                   So it is a history of how a legal order



 11:04:03 19       that establishes itself precariously then change --



 11:04:07 20       as the nature of the legal order itself changes



 11:04:09 21       over time, how Aboriginal peoples stand within that



 11:04:15 22       system, and I take it through to the modern day,



 11:04:19 23       but I look at the modern day not as a doctrinal



 11:04:22 24       lawyer but as an historian.



 11:04:25 25                   So seeing the changes, for example,
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 11:04:28  1       that Calder brings in terms of Calder being an



 11:04:34  2       absolutely profound and important case because it



 11:04:36  3       displaced the idea of the political trust that



 11:04:40  4       previously had been the basis for public laws view



 11:04:46  5       of the status, and I look at how having received



 11:04:50  6       their claims, the questions that become pressing



 11:04:54  7       historically now are not questions of rights so



 11:04:58  8       much as post-rights questions of how you deal with



 11:05:02  9       having rights, entities to manage, the



 11:05:06 10       accountability of those entities, representation,



 11:05:08 11       mandate, membership.



 11:05:11 12                   And seeing those issues that are



 11:05:14 13       perplexing and are exciting Aboriginal communities



 11:05:19 14       today, how those are in a historical light of



 11:05:26 15       intensifying legalism.



 11:05:28 16                   And I also express a certain skepticism



 11:05:34 17       about the legalism and whether or not it is



 11:05:37 18       actually leading to an improvement of their lot,



 11:05:40 19       and I repeat that in the next book, which is the



 11:05:45 20       book on Aboriginal title.



 11:05:47 21                   Q.   You have been talking more or less



 11:05:50 22       non-stop for an hour.  Would you like to pause and



 11:05:53 23       have a drink of water?



 11:05:54 24                   A.   Thank you.



 11:05:55 25                   Q.   Well, obviously I think that is an
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 11:06:02  1       excellent segue to your next book.  I gather,



 11:06:06  2       however, just to tie that knot off, "Aboriginal



 11:06:12  3       Societies and the Common Law" has been generally



 11:06:15  4       well-received in the academic community?



 11:06:17  5                   A.   It has.



 11:06:17  6                   Q.   Can you tell us about your next



 11:06:24  7       book "Aboriginal Title".  It is item 4 on page 11.



 11:06:32  8                   A.   Well, "Aboriginal Title" was a



 11:06:36  9       book looking back at the changes, most of which



 11:06:42 10       were -- had occurred alongside my own academic



 11:06:47 11       career.  I became involved with the common law



 11:06:53 12       Aboriginal title early in the 1980s when I was



 11:06:56 13       writing my dissertation and with Brian in



 11:06:59 14       Saskatoon, and since then, there has been a



 11:07:04 15       profound rise in the legalism surrounding and in



 11:07:09 16       some cases engulfing Aboriginal peoples, not just



 11:07:12 17       in Canada but in Australia and in New Zealand.



 11:07:15 18                   Now, in this book, I seek to describe



 11:07:18 19       that as an historical phenomenon; that is to say,



 11:07:22 20       from a period in which the relations were governed



 11:07:26 21       by -- sometimes known as the political trust.  The



 11:07:29 22       political trust is the idea that relations between



 11:07:36 23       Aboriginal peoples and the Crown is not something



 11:07:38 24       that is amenable to adjudicative process through



 11:07:44 25       the principles of justiciability and
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 11:07:47  1       commensurability.



 11:07:49  2                   So justiciability would mean that



 11:07:58  3       Indigenous peoples could not go to court to enforce



 11:08:01  4       dimensions of their relationship with the Crown



 11:08:03  5       through the court process.  It was a political



 11:08:07  6       trust, a trust of the higher order, as it was



 11:08:09  7       called in Tito v. Waddell No. 2 that courts would



 11:08:15  8       not -- would not adjudicate.



 11:08:21  9                   Now, the idea of justiciability was



 11:08:25 10       also matched by the principle of commensurability.



 11:08:28 11       Commensurability is the idea that the courts lack



 11:08:32 12       the institutional competence to adjudicate upon



 11:08:38 13       Aboriginal people's rights, particularly their



 11:08:40 14       property rights, because it involves questions of,



 11:08:43 15       for example, overlapping claims, questions of



 11:08:48 16       leadership, mandate, that the common law -- and



 11:08:52 17       sometimes it involves giving effect to the



 11:08:55 18       consequences of a conquest or customary laws that



 11:08:57 19       the common law of the time in the 19th century



 11:08:59 20       would regard it as -- I use this word in inverted



 11:09:03 21       commas -- "barbaric".



 11:09:05 22                   This the courts felt, implicitly felt,



 11:09:08 23       was a matter for the executive branch.  It involved



 11:09:13 24       them making decisions about Aboriginal peoples and



 11:09:17 25       their position and their positions between
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 11:09:19  1       themselves so much as with the Crown that the



 11:09:22  2       executive was the appropriate body to decide upon,



 11:09:26  3       because the Crown would have the overall view put



 11:09:29  4       to it, and as I will be stressing later on, the



 11:09:32  5       interest of the Crown lay not only in fairness to



 11:09:35  6       the particular community but fairness within the



 11:09:37  7       community at large.  The Crown wanted to be seen to



 11:09:40  8       be even-handed and consistent.



 11:09:43  9                   And that was something the courts felt



 11:09:45 10       that the executive would and could do because the



 11:09:48 11       common law did not have the machinery or the



 11:09:50 12       apparatus to intervene in this relationship, to



 11:09:54 13       make those decisions about leadership boundaries



 11:09:58 14       and what have you, and customary laws.



 11:10:00 15                   The common law couldn't do it, and so



 11:10:05 16       that was why the political trust governed those



 11:10:09 17       relations for so long, until things started



 11:10:14 18       changing in the 1970s.



 11:10:18 19                   Now, things started changing in the



 11:10:20 20       1970s, not just in relation to Aboriginal peoples



 11:10:22 21       but to the development of public -- Anglo



 11:10:27 22       Commonwealth public law at large.  For example, the



 11:10:31 23       common law developed principles of judicial review,



 11:10:35 24       and the idea that there was an unbounded executive



 11:10:37 25       discretion was something the common law could no
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 11:10:41  1       longer take, but also the international covenants



 11:10:44  2       on civil and political rights were developing norms



 11:10:48  3       against discrimination.



 11:10:50  4                   So it was felt that if the common law



 11:10:52  5       was going to recognize settlers' property rights,



 11:10:55  6       it should be recognizing Indigenous peoples because



 11:10:58  7       it was discriminatory that it didn't.



 11:11:00  8                   And likewise, there was a rise of



 11:11:01  9       public interest litigation during that period, and



 11:11:07 10       that also suggested that the courts could be more



 11:11:11 11       present in the relation between Crown and



 11:11:15 12       Indigenous peoples.



 11:11:16 13                   So we have the confluence of a number



 11:11:20 14       of developments within ideas of public law as they



 11:11:24 15       are developing during the 1970s and 1980s that



 11:11:28 16       gives rise to common law Aboriginal title.  And it



 11:11:31 17       uses the most conservative of common law notions,



 11:11:35 18       possession and property, in order to habilitate



 11:11:40 19       them within its legal system.



 11:11:42 20                   Now, that -- this book when it gets at



 11:11:45 21       the use of a conservative doctrine leads to



 11:11:49 22       problems because it transforms a relationship that



 11:11:53 23       is political, that couldn't be subject to courts,



 11:11:55 24       into the most detailed eventually and the most



 11:11:59 25       conservative of legal frameworks, property.
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 11:12:01  1                   But the development of Aboriginal title



 11:12:05  2       at that time historically speaking was to nudge



 11:12:10  3       governments into political settlement because --



 11:12:15  4       and to generate a political world to settle, and it



 11:12:20  5       was expected that that would happen.



 11:12:21  6                   So after Calder, you don't have many



 11:12:24  7       cases, and you have the hiatus between the Canada



 11:12:29  8       Act in 1982 and the cases in the Supreme Court in



 11:12:32  9       the 1990s, Van der Peet, Delgamuukw, on when you



 11:12:36 10       have the realm of constitutional conferences and an



 11:12:39 11       expectation that this political process of



 11:12:41 12       settlement-making will arise, and it doesn't, and



 11:12:45 13       so again Canadian law historically develops into



 11:12:50 14       the doctrinal shape that it is today with the Van



 11:12:59 15       der Peet test and Delgamuukw.



 11:13:00 16                   So I look at the development of



 11:13:02 17       Aboriginal title not doctrinally as a corpus of



 11:13:08 18       rules but as an example rather like a judicial



 11:13:11 19       review that emerges and intensifies and acquires a



 11:13:16 20       doctrinal life of its own, and as that doctrinal



 11:13:19 21       life becomes more and more accentuated and more



 11:13:22 22       furious, it disengages from its own community.



 11:13:24 23                   And the example I give is in Australia



 11:13:27 24       where Mabo No. 2 established the fiction of terra



 11:13:36 25       nullius no longer applied in Australia, and there
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 11:13:39  1       was a recognition of native title or Aboriginal



 11:13:43  2       title.



 11:13:43  3                   Now, the --



 11:13:46  4                   THE COURT:  I am going to interrupt



 11:13:47  5       you, sir, because that was a very long answer, and



 11:13:52  6       I want to make sure we are not getting off track.



 11:13:55  7                   MR. McCULLOCH:  Your Honour, my friends



 11:13:57  8       have indicated over the past week that they would



 11:14:00  9       like to ask a number of questions about this



 11:14:04 10       particular book and, therefore, in anticipation



 11:14:09 11       perhaps of a resolution of the qualification issue,



 11:14:13 12       I have been encouraging Professor McHugh to explain



 11:14:17 13       the work.



 11:14:19 14                   THE COURT:  That is fine.  He has done



 11:14:20 15       that at some length at this point.  So I hardly



 11:14:23 16       interrupt a witness, only because after that



 11:14:27 17       lengthy answer, I'm interested to know if you have



 11:14:30 18       other questions.  If you don't think you have



 11:14:34 19       explored this enough, then you can ask another



 11:14:36 20       question.



 11:14:37 21                   BY MR. McCULLOCH:



 11:14:37 22                   Q.   I think I would like to move on to



 11:14:41 23       some of Professor McHugh's other contributions to



 11:14:45 24       modern legal activity.  In particular, I would like



 11:14:49 25       to go to the section that he has labelled "Other",
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 11:14:53  1       which includes a number of reports he has prepared



 11:14:59  2       to resolve either particular disputes or for



 11:15:02  3       purposes of litigation.



 11:15:04  4                   And this would be starting on page 13



 11:15:09  5       of the curriculum vitae.  Now, in item number 1 - I



 11:15:25  6       know I'm going to get most of this wrong - you were



 11:15:28  7       a witness on the behalf of the Ngati Pikiao.



 11:15:34  8                   A.   Pikiao.



 11:15:36  9                   Q.   Pikiao.  Could you explain your



 11:15:40 10       role there, and the nature of the proceeding.



 11:15:43 11                   A.   A lawyer from the central north



 11:15:47 12       island town of New Zealand, Ken Hingston,



 11:15:53 13       commissioned me to appear before the Waitangi



 11:15:57 14       Tribunal, which is the statutory body addressing



 11:15:59 15       historical claims in New Zealand, to deal with the



 11:16:02 16       proposed installation of a pipeline that was to



 11:16:09 17       discharge waste into certain waters.  That was the



 11:16:12 18       first time that Aboriginal title had been -- common



 11:16:18 19       law Aboriginal title had been put before a New



 11:16:22 20       Zealand tribunal.



 11:16:22 21                   And that moment was the beginning of --



 11:16:29 22       well, that is when it first acquired importance.



 11:16:33 23       Ken Hingston is an important character.  He appears



 11:16:35 24       again in the Marlborough Sounds case as the Judge



 11:16:43 25       at first instance.  Ken Hingston recognized Maori
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 11:16:51  1       customary rights in the Marlborough Sounds in



 11:16:56  2       relation to the planned oyster beds.  That was the



 11:16:57  3       last thing Ken did before he retired.  And at the



 11:17:00  4       time, he had said to me, in the Kaituna case, that



 11:17:06  5       he would use "Aboriginal Title" again, and he did.



 11:17:09  6       The last, he came over -- he came over to Cambridge



 11:17:12  7       for a week or so after he had retired, and we



 11:17:15  8       discussed this a lot.



 11:17:15  9                   Q.   I have one last question.  It is



 11:17:20 10       going to be a big one, so I think it may take us



 11:17:23 11       right to the break.  And number 15 on page 14, in a



 11:17:30 12       very summary fashion, you describe the work you



 11:17:34 13       have done for the Attorney General of Canada in



 11:17:37 14       litigation.  I would like to ask about this,



 11:17:43 15       starting with what your contribution was to the



 11:17:45 16       Chippewas of Sarnia.



 11:17:47 17                   A.   The Chippewas of Sarnia case was



 11:17:50 18       where -- my first encounter with the Royal



 11:17:57 19       Proclamation and its legal status was made in a



 11:17:59 20       public forum.  There, the case concerned the



 11:18:03 21       so-called Cameron transactions which were



 11:18:09 22       inconsistent with the procedural elements in the --



 11:18:12 23       of the Indian provisions of the Royal Proclamation.



 11:18:15 24                   So the Canadian legal system now has a



 11:18:23 25       challenge to the idea of the Proclamation as always
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 11:18:28  1       having had the status of a statute.  The Ross River



 11:18:41  2       is the one that follows.



 11:18:42  3                   Q.   And if you could tell us about the



 11:18:43  4       issue that you were involved in the Ross River



 11:18:46  5       action.



 11:18:48  6                   A.   The Ross River, the historical



 11:18:50  7       dimension I was involved with, concerned how the



 11:18:54  8       Order in Council of 1870 admitting Rupert's Land to



 11:19:02  9       the Dominion of Canada and the background,



 11:19:05 10       including the just and equitable claims reference



 11:19:08 11       and the joint address by the Canadian Parliament,



 11:19:13 12       would have been understood at the time.



 11:19:16 13                   So it was an inquiry into contemporary



 11:19:19 14       legal understanding in the 1860s and 1870s



 11:19:24 15       immediately post-Confederation.



 11:19:29 16                   The Victoria Island claims concerned



 11:19:31 17       the Douglas Treaties and the way in which -- the



 11:19:43 18       legal understanding at the time of the Douglas



 11:19:46 19       Treaties.  Now, the Douglas Treaties are at least



 11:19:49 20       14 treaties between 1850 and 1854.  Thereafter,



 11:19:54 21       there are no treaties, neither in Vancouver Island



 11:20:00 22       - it is a misprint here - or on mainland British



 11:20:03 23       Columbia.



 11:20:03 24                   And so I have been involved in ongoing



 11:20:10 25       inquiries as to why there were no treaties in
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 11:20:13  1       British Columbia.



 11:20:16  2                   Now, obviously I won't go into that



 11:20:21  3       here, but on Vancouver island, the treaty-making



 11:20:24  4       coincided with the five-year probationary period



 11:20:29  5       that the Hudson's Bay Company had as proprietary



 11:20:34  6       under the arrangement made with the Crown in 1849.



 11:20:37  7                   Q.   Sorry, what was that date again?



 11:20:38  8                   A.   Sorry, 1849.  The last treaty is



 11:20:44  9       the Nanaimo Treaty and negotiations for that began



 11:20:49 10       within the five-year probationary period but



 11:20:51 11       which -- it was actually concluded outside.



 11:20:55 12       Douglas had said to Blanshard -- this is Governor



 11:20:59 13       James Douglas, who was the second Governor of



 11:21:02 14       Vancouver Island at the same time as he was Chief



 11:21:06 15       Factor for the Hudson Bay Company, had said to the



 11:21:09 16       first Governor, Richard Blanshard, whilst he was



 11:21:13 17       still in office, that Douglas did not expect the



 11:21:18 18       Hudson Bay Company company to get past its



 11:21:21 19       probationary period.



 11:21:22 20                   So in that five-year period, he was



 11:21:24 21       concerned to display the Hudson Bay Company would



 11:21:29 22       be a good citizen in terms of the requirements



 11:21:31 23       being set by the Colonial Office, even though



 11:21:34 24       personally Douglas thought the treaty-making caused



 11:21:36 25       political great excitements amongst Indigenous
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 11:21:39  1       communities and was not necessarily a useful policy



 11:21:42  2       and practice to be following.  That was implicit in



 11:21:44  3       what he said.



 11:21:45  4                   So the Douglas Treaties coincided with



 11:21:47  5       the five-year probationary period.  Now, that is



 11:21:50  6       not the traditional account that is given of



 11:21:54  7       Douglas treaty-making because the -- well, as I say



 11:21:58  8       traditional, the more recent accounts because they



 11:22:00  9       try to fit it into a world in which the Royal



 11:22:03 10       Proclamation is a legal statute, and that explains



 11:22:05 11       why these people can't give answers to what is



 11:22:08 12       really a straightforward question about the Douglas



 11:22:12 13       Treaties because of the intellectual imperative of



 11:22:14 14       having the Proclamation as a statute.



 11:22:15 15                   Q.   It is not actually listed in this



 11:22:18 16       entry, but I understand that you did some work for



 11:22:21 17       the Attorney General in the Alderville litigation?



 11:22:25 18                   A.   Uhm-hmm.



 11:22:25 19                   Q.   Are you free to talk about that?



 11:22:27 20                   A.   Well, I think so, generally.  This



 11:22:31 21       was about the historical development of the honour



 11:22:34 22       of the Crown, and in particular, it looked at the



 11:22:39 23       cessions of the Toronto purchase, Crawford, in the



 11:22:45 24       1780s in the immediate aftermath of the American



 11:22:50 25       Revolution when Loyalists, Indigenous Loyalists so

�



                                                                  8636













 11:22:55  1       much as white settler Loyalists were pouring north



 11:22:59  2       and land had to be found in order to accommodate



 11:23:04  3       the rush.



 11:23:05  4                   And so we have cessions being obtained



 11:23:09  5       by Sir Douglas -- Sir William Johnson's son and



 11:23:16  6       former retainers of Sir William Johnson in a rush,



 11:23:20  7       and they are by anyone's standards done on the back



 11:23:28  8       of an envelope, and later on, Simcoe has to go back



 11:23:31  9       to correct those.



 11:23:34 10                   Now, I give that as an example of a



 11:23:38 11       practice that could not have been based upon the



 11:23:41 12       Royal Proclamation having the status of a statute



 11:23:42 13       because it is actors who were closely involved in



 11:23:47 14       the 1760s who knew Sir William Johnson, who



 11:23:50 15       accompanied him, for example, to the Treaty of Fort



 11:23:54 16       Stanwix in 1764 where there is an elaborate record



 11:23:59 17       of minutes and the proceedings.



 11:24:02 18                   So the honour of the Crown, and the way



 11:24:11 19       and manner of proceeding in the early settlement



 11:24:14 20       years after the American Revolution, I look at that



 11:24:20 21       in that report as part of the honour of the Crown



 11:24:23 22       because those transactions had become important in



 11:24:27 23       terms of the Williams Treaties in 1923.



 11:24:30 24                   MR. McCULLOCH:  Thank you.  Those are



 11:24:30 25       my questions on qualification.  I would ask that
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 11:24:35  1       the Crown's tender of qualification, if you could



 11:24:40  2       put that up, be accepted.



 11:24:46  3                   THE COURT:  And I take it,



 11:24:49  4       Mr. Townshend, you wish to cross-examine?



 11:24:51  5                   MR. TOWNSHEND:  I do.



 11:24:52  6                   THE COURT:  All right.



 11:24:54  7                   MR. TOWNSHEND:  Do you wish to take a



 11:24:55  8       break?



 11:24:55  9                   THE COURT:  If you wish, we can start



 11:24:57 10       after the break, if that is convenient for you.



 11:24:59 11                   MR. TOWNSHEND:  It would.



 11:25:00 12                   THE COURT:  Sir, as you may know -- I



 11:25:02 13       don't know if you have testified in Court before,



 11:25:03 14       but on the breaks sometimes our court reporter will



 11:25:07 15       have some questions for you about spelling, so



 11:25:11 16       factor that in, please, sir.  We'll take a



 11:25:15 17       20-minute break.



 11:25:15 18                   -- RECESSED AT 11:26 A.M.



 11:49:35 19                   -- RESUMED AT 11:48 A.M.



 11:51:03 20                   THE COURT:  Yes, Mr. Townshend.  Please



 11:51:05 21       go ahead.



 11:51:07 22                   CROSS-EXAMINATION BY MR. TOWNSHEND



 11:51:07 23                   (On Qualifications):



 11:51:07 24                   Q.   Good morning, Professor McHugh.



 11:51:11 25       My name is Roger Townshend.  This morning you
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 11:51:14  1       mentioned the Calder case, which is a 1973 Supreme



 11:51:19  2       Court of Canada decision; is that correct?



 11:51:21  3                   A.   Correct.



 11:51:21  4                   Q.   You also mentioned international



 11:51:26  5       covenants?



 11:51:27  6                   A.   Correct.



 11:51:27  7                   Q.   You mentioned the 1990 Supreme



 11:51:30  8       Court of Canada cases, including Van der Peet and



 11:51:36  9       Delgamuukw, I think?



 11:51:37 10                   A.   Correct.



 11:51:38 11                   Q.   And you have written extensively



 11:51:41 12       about these in your book "Aboriginal Title"?



 11:51:45 13                   A.   Correct.



 11:51:46 14                   Q.   In doing so, is this legal



 11:51:48 15       history?



 11:51:48 16                   A.   Are you asking about them



 11:51:50 17       historically?  I situate those cases in my book --



 11:51:53 18       I'm quite clear that I am doing this.  I'm



 11:51:55 19       situating them as historical moments in the



 11:51:58 20       development of doctrine that ensues along a



 11:52:00 21       timeline.  So my discussion of those cases in the



 11:52:02 22       book is quite self-consciously historical.



 11:52:07 23                   Q.   Yes.  So it is -- if one is



 11:52:11 24       talking about what a court did as opposed to the



 11:52:17 25       doctrinal reasons behind it, am I understanding
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 11:52:20  1       that --



 11:52:21  2                   A.   One could take a body of cases and



 11:52:22  3       do what lawyers do.



 11:52:23  4                   Q.   Sorry, could you speak a bit



 11:52:25  5       slower.  I'm having trouble.



 11:52:27  6                   A.   I beg your pardon?



 11:52:27  7                   Q.   Could you speak a bit slower.



 11:52:30  8                   A.   One could take a body of cases, a



 11:52:32  9       corpus of cases, and extract from those cases



 11:52:37 10       rules, doctrine, or else one can look at the



 11:52:41 11       historical development of doctrine and even



 11:52:45 12       genealogize the development of doctrine, so that



 11:52:48 13       law is at a particular state of development at a



 11:52:52 14       particular time.



 11:52:56 15                   So the decision in Guerin, of course,



 11:52:58 16       is made without any awareness of what would happen



 11:53:01 17       in Van der Peet or Delgamuukw, so one cannot



 11:53:07 18       historically discuss the state, the legal state in



 11:53:08 19       1984 in terms of cases that are still down the



 11:53:11 20       road.



 11:53:11 21                   So in "Aboriginal Title", I look at the



 11:53:15 22       impact of court decisions in that way, as coming at



 11:53:17 23       a particular historical time, their own time, and



 11:53:21 24       as speaking within that locus.  And that is quite



 11:53:24 25       an important question of method.
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 11:53:28  1                   And "Aboriginal Title" is a book that



 11:53:33  2       was also based upon my involvement for over 30



 11:53:35  3       years in the development of this, and I remember



 11:53:37  4       when the patriation debate was going on.  I was in



 11:53:42  5       Saskatoon.  I remember when section 35 came from



 11:53:45  6       nowhere, so -- and then, as I see in the case law,



 11:53:48  7       and there I am years later, having seen the path of



 11:53:52  8       legal development through that time.



 11:53:53  9                   So in a way, the book is as much a



 11:53:55 10       record of my professional progress through these



 11:54:00 11       changing legal times as a record of that, and that



 11:54:03 12       is what I am trying to capture.  We go from the



 11:54:06 13       time in the book where there are hardly any lawyers



 11:54:10 14       in this field, where there were certainly no



 11:54:15 15       university courses to speak of, to the current time



 11:54:17 16       where the legalism is intense and churning and



 11:54:22 17       poses questions for Indigenous communities about



 11:54:25 18       capacity under which many of them find themselves



 11:54:30 19       experiencing considerable strain.



 11:54:32 20                   So the discussion of those cases in



 11:54:35 21       that book is historical.  It is in terms of the



 11:54:38 22       development through the final decades of the 20th



 11:54:43 23       century as the doctrine developed.  It is not about



 11:54:47 24       rules that apply now.  If the consequence of what I



 11:54:50 25       am talking about is that there are rules being
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 11:54:52  1       applied now, there is not in that sense that I am



 11:54:55  2       speaking in the book.



 11:54:56  3                   Q.   I think I understand what you are



 11:54:58  4       saying as being legal history as a way of looking



 11:55:02  5       at things, not a temporal line between past and



 11:55:06  6       present, that one can look at even quite recent



 11:55:10  7       developments as a historian; is that correct?



 11:55:12  8                   A.   That is correct.  You know,



 11:55:16  9       strangely enough, Crown representatives in 1880 had



 11:55:19 10       no idea what the Supreme Court of Canada was going



 11:55:21 11       to say in 1984.  You can't give an account of the



 11:55:25 12       past that is premised upon a present that the



 11:55:29 13       relevant actors had no idea was going to happen.



 11:55:32 14       We don't know the future.  We're sitting here, and



 11:55:35 15       50 years from now, some legal academic may look and



 11:55:38 16       say, Well, of course, they were locked into the



 11:55:41 17       development of trends and paths, and this was going



 11:55:44 18       to happen.  But we have no idea how 50 years from



 11:55:48 19       now we are going to be seen.  We don't know the



 11:55:50 20       future.  But people often write from the



 11:55:53 21       perspective where they do.



 11:55:54 22                   And when you are giving an historical



 11:55:57 23       account, it is a very fundamental starting point



 11:56:00 24       for a historian, the actors do not know the future.



 11:56:05 25                   Q.   In your report, one of the things
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 11:56:11  1       you mentioned was the legal technology not existing



 11:56:16  2       in the 19th century to pursue Aboriginal title, for



 11:56:23  3       example.  That continued well into the 20th



 11:56:25  4       century, didn't it?



 11:56:25  5                   A.   That is right.  Believe me, if



 11:56:29  6       Aboriginal people could have sued, they would have



 11:56:32  7       sued.  If the cause of action was there, there



 11:56:37  8       would be court proceedings against the Crown,



 11:56:39  9       and courts would have been thought about --



 11:56:41 10       recourse to courts was being thought about in a



 11:56:43 11       modern public law way of courts taking a particular



 11:56:47 12       constitutional role as watchdogs of rights.  If



 11:56:50 13       that were the state of the public art at that time,



 11:56:54 14       then there would be a pattern reflecting that



 11:56:56 15       consciousness.  But there isn't.  And that tells us



 11:56:59 16       they had a different conception of public law.



 11:57:02 17                   We live in a world that is thoroughly



 11:57:04 18       accustomed to the Crown being impleaded, to the



 11:57:10 19       virtual assimilation of the Crown to the position



 11:57:13 20       of an ordinary litigant in terms of discovery and



 11:57:17 21       other processes.  That is the contemporary state of



 11:57:20 22       art.



 11:57:21 23                   But we are in a time that is wholly



 11:57:22 24       different, and that is the time that I look at in



 11:57:24 25       my report.  And I'm just referring to the current
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 11:57:29  1       state to offset and to make the point of



 11:57:32  2       difference, and the difference is when we go into



 11:57:34  3       the 19th century pre-Confederation Canada.



 11:57:37  4                   Q.   And the changes to which you refer



 11:57:40  5       happened in the late 20th century, didn't they?



 11:57:42  6                   A.   What changes?



 11:57:43  7                   Q.   The -- well, for example, the



 11:57:47  8       legal technology not being available --



 11:57:49  9                   A.   What we have is a series of trends



 11:57:51 10       occurring in the nature of constitutional thought



 11:57:56 11       within Canada, international thought about human



 11:57:59 12       rights, and these have a kind of confluence.  It is



 11:58:03 13       a very broad intellectual meeting, and when you



 11:58:08 14       look at the last half of the 20th century, those



 11:58:10 15       are the features of it.  The development of human



 11:58:14 16       rights and international law, the appearance of



 11:58:16 17       courts and constitutional adjudication, and the



 11:58:20 18       position of First Nations is part of a trend that



 11:58:24 19       is occurring within law as a practice



 11:58:27 20       internationally and constitutionally within Canada



 11:58:30 21       at large.



 11:58:30 22                   As I say in one of the articles I



 11:58:33 23       wrote, the more perplexing question would have been



 11:58:36 24       what if Canadian courts had maintained the



 11:58:40 25       political trust.  What if they had not intervened,
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 11:58:43  1       because it would have been very hard to justify



 11:58:46  2       taking a position with regards to a particular



 11:58:50  3       class within a community, Aboriginal people,



 11:58:55  4       Indigenous people, and maintaining the old legal



 11:58:58  5       ways of conceiving and articulating their status



 11:59:02  6       within the constitutional system.



 11:59:04  7                   And that was the recognition that comes



 11:59:06  8       with section 35, but it is part more generally of



 11:59:10  9       changes and developments in legal consciousness



 11:59:12 10       that makes Calder possible and what comes after



 11:59:16 11       possible.



 11:59:16 12                   Q.   Professor, you are welcome to



 11:59:21 13       answer the questions as you wish.  The point of my



 11:59:24 14       question is understanding how you -- understanding



 11:59:29 15       the distinction between law and legal history and



 11:59:32 16       that you write about legal history into the 20th



 11:59:36 17       and indeed the 21st century.  Is that a fair --



 11:59:38 18                   A.   Well, law is present from -- law



 11:59:44 19       is not just modern law.  You have to describe what



 11:59:46 20       law is in the context, and a legal historian is



 11:59:49 21       dealing with law, but he is dealing with law in a



 11:59:51 22       particular past and at a particular historical



 11:59:53 23       moment.



 11:59:53 24                   So the law that you have referred to in



 11:59:56 25       that question, you mean modern law.  Because of
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 12:00:02  1       course, there was certainly law in the 19th



 12:00:05  2       century.



 12:00:05  3                   Q.   Okay.  That wasn't quite what I



 12:00:09  4       was intending to ask.  What I am saying is, when



 12:00:11  5       you write in your book about the 1990 Supreme Court



 12:00:16  6       of Canada cases, you are writing about them as a



 12:00:18  7       historian?  I think you have said that.



 12:00:21  8                   A.   That's right, that's right.



 12:00:22  9       Correct.



 12:00:22 10                   Q.   Now, in New Zealand, you also



 12:00:26 11       write about -- I think you are saying you are also



 12:00:30 12       writing about New Zealand legal history.  Even when



 12:00:33 13       you are writing about the Ngati Apa case, and the



 12:00:38 14       legislation that followed that, I think you are



 12:00:40 15       writing about that as a historian; is that right?



 12:00:42 16                   A.   Not necessarily.  In the New



 12:00:44 17       Zealand setting, I am -- I'm probably combining



 12:00:50 18       both roles.  I have the two caps, and sometimes you



 12:00:53 19       wear both.  In the New Zealand setting, there is a



 12:00:55 20       historical awareness informed with a critique of



 12:00:59 21       doctrinal development.



 12:01:01 22                   So that distinction is not being made



 12:01:05 23       by me quite so clearly, and in a way, that is



 12:01:08 24       deliberate because in Canada there is -- the



 12:01:16 25       distinction is not being drawn, and it needs to be
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 12:01:18  1       much more sharply because of the questions



 12:01:20  2       surrounding the status of the Royal Proclamation,



 12:01:24  3       the Douglas Treaties.  In New Zealand, when you are



 12:01:26  4       talking about the foreshore and seabed, you are



 12:01:28  5       talking about a condensed period of ten years, so



 12:01:30  6       you can't speak historically because these issues



 12:01:33  7       are still active.



 12:01:33  8                   Q.   I'm sorry, I couldn't catch the



 12:01:35  9       last bit.



 12:01:36 10                   A.   In the New Zealand context, you



 12:01:37 11       are talking about developments within a relatively



 12:01:41 12       short time frame, and so wearing one cap or the



 12:01:44 13       other is not such a pressing requirement because



 12:01:49 14       these are changes that are happening compared to



 12:01:52 15       what was there before.



 12:01:56 16                   So the caps in the foreshore and seabed



 12:02:01 17       material in particular are both historical and as a



 12:02:05 18       doctrinal lawyer.



 12:02:14 19                   Q.   All right.  In your report, you



 12:02:17 20       have mentioned a number of places where you were



 12:02:19 21       personally involved in the unfolding of New



 12:02:23 22       Zealand.  I think I'm talking about New Zealand



 12:02:25 23       legal history.  You talked about the court relying



 12:02:28 24       on you in the Te Weehi case.  You have talked about



 12:02:31 25       the court relying on your work in the Ngati Apa
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 12:02:38  1       case.  This is a matter of legal history, I take



 12:02:40  2       it?



 12:02:40  3                   A.   Well, it certainly is, and I do



 12:02:43  4       talk about it historically because there were quite



 12:02:45  5       major changes in positions.



 12:02:49  6                   Q.   And you said you were personally



 12:02:50  7       involved in advising the New Zealand government



 12:02:54  8       concerning the legislation that followed the Ngati



 12:02:59  9       Apa case?



 12:02:59 10                   A.   That's right.  There are two



 12:03:00 11       governments, and there are two pieces of



 12:03:02 12       legislation.  I was involved in both.



 12:03:04 13                   Q.   And beyond Canada and New Zealand,



 12:03:07 14       you have written about Crown/Indigenous legal



 12:03:12 15       history in a number of other Commonwealth



 12:03:14 16       jurisdictions and even beyond the Commonwealth; is



 12:03:16 17       that right?



 12:03:16 18                   A.   In my book.



 12:03:17 19                   Q.   Yes.



 12:03:17 20                   A.   Yes, I talk about Asia, for



 12:03:20 21       example.



 12:03:20 22                   Q.   Yes.



 12:03:21 23                   A.   I talk about those historically in



 12:03:24 24       terms of the spread of ideas of Aboriginal title as



 12:03:29 25       a more global phenomenon, and that follows upon its
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 12:03:34  1       impact in Canada, Australia, and New Zealand.  So I



 12:03:39  2       talk about the developments and the Draft



 12:03:44  3       Declaration of the rights of the Indigenous people



 12:03:47  4       in the United Nations during the 1990s.



 12:03:49  5                   But that is all history that is not



 12:03:51  6       important to these particular proceedings.  That is



 12:03:55  7       more modern history, and I'm not talking about



 12:03:57  8       those -- that modern history in my report.



 12:04:14  9                   MR. TOWNSHEND:  All right.  If I could



 12:04:15 10       have the proposed tender on the screen, please.



 12:04:24 11       The changes I wish to suggest, instead of saying



 12:04:31 12       "in the 18th and 19th century", would be to say



 12:04:35 13       "from the 18th century to the present and after



 12:04:38 14       British Empire/British Commonwealth".



 12:04:44 15                   That is my proposal for the



 12:04:51 16       qualification.



 12:04:52 17                   THE COURT:  So you want to add after



 12:04:53 18       the words "British Empire", "British Commonwealth"?



 12:04:58 19                   MR. TOWNSHEND:  Yes.



 12:05:01 20                   THE COURT:  And you want to say "18th



 12:05:04 21       century to the present"?



 12:05:06 22                   MR. TOWNSHEND:  Yes.



 12:05:10 23                   THE COURT:  And how is it, sir, that



 12:05:12 24       you say that what happens today is something that



 12:05:14 25       is historical?
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 12:05:16  1                   MR. TOWNSHEND:  Well, that is what I



 12:05:17  2       was asking this witness, but he is -- as I



 12:05:22  3       understand it, he explained legal histories in the



 12:05:26  4       mode of approach to looking at law and that you can



 12:05:33  5       talk about the historical development of law even



 12:05:38  6       quite recently.  I mean, we were talking about New



 12:05:42  7       Zealand in, I think, the second piece of



 12:05:47  8       legislation.  I think we were talking about his



 12:05:50  9       2010, I think, or maybe --



 12:05:52 10                   THE WITNESS:  '11.



 12:05:54 11                   MR. TOWNSHEND:  '11?



 12:05:55 12                   THE COURT:  Sir, this is submissions.



 12:05:56 13       You can just listen.



 12:05:57 14                   MR. TOWNSHEND:  Thank you for that



 12:05:58 15       correction.  I wasn't sure.



 12:06:00 16                   THE COURT:  My difficulty, sir, is



 12:06:01 17       not -- I understand why the subject is coming up,



 12:06:05 18       and I understand the witness's -- I think I



 12:06:08 19       understand the witness's answers.



 12:06:11 20                   I should pause to make sure



 12:06:12 21       Mr. McCulloch doesn't have any re-examination



 12:06:14 22       before I go any further on credentials.



 12:06:18 23                   MR. McCULLOCH:  I just have one



 12:06:19 24       question, Your Honour.



 12:06:20 25                   THE COURT:  Well, you should really do
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 12:06:21  1       that first, and then I'll have you back,



 12:06:24  2       Mr. Townshend.



 12:06:25  3                   RE-EXAMINATION BY MR. McCULLOCH



 12:06:25  4                   (On Qualifications):



 12:06:29  5                   Q.   Professor McHugh, in your book



 12:06:32  6       "Aboriginal Title", do you talk about Aboriginal



 12:06:35  7       title in countries that are not part of the



 12:06:43  8       Commonwealth, such as the United States and South



 12:06:45  9       Africa?



 12:06:45 10                   A.   That's correct.



 12:06:46 11                   THE COURT:  All right.  Thank you,



 12:06:47 12       Mr. McCulloch.



 12:06:48 13                   Anyway, Mr. Townshend.



 12:06:54 14                   MR. TOWNSHEND:  Yes.



 12:06:54 15                   THE COURT:  If you wish to, we can ask



 12:06:57 16       this gentleman to wait outside, but what I need you



 12:06:59 17       to explain to me is the general cross-examination



 12:07:04 18       that you are hoping to conduct so that I can



 12:07:07 19       consider your request to expand the tender, and I



 12:07:13 20       also need you to address the legal question that



 12:07:15 21       was raised a few months ago when counsel on your



 12:07:19 22       side of the fence said that it is improper for



 12:07:25 23       opposite party to seek to expand the tender.



 12:07:28 24                   Would you like the gentleman to wait



 12:07:31 25       outside?  It is up to you.
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 12:07:32  1                   MR. TOWNSHEND:  Yes, please.



 12:07:33  2                   THE COURT:  Professor, just so that



 12:07:36  3       counsel doesn't feel restrained by your presence,



 12:07:38  4       would you mind waiting outside.  Don't go too far.



 12:07:38  5                   [Reporter's Note:  Witness exits the



 12:07:53  6                   courtroom.]



 12:07:53  7                   MR. TOWNSHEND:  My suggestion at this



 12:07:54  8       point was that I was trying to determine his



 12:07:57  9       expertise for the point of having a qualification



 12:08:01 10       statement.



 12:08:02 11                   THE COURT:  That is all we are doing



 12:08:03 12       right now, yes.



 12:08:04 13                   MR. TOWNSHEND:  Now, when we get into a



 12:08:06 14       specific question, there may be other things that



 12:08:08 15       may arise.  There may be questions of relevance.



 12:08:10 16       There may be questions of fairness.  And I would



 12:08:12 17       like to address those when we come to them.



 12:08:16 18                   THE COURT:  Of course.



 12:08:17 19                   MR. TOWNSHEND:  Rather than -- it is



 12:08:19 20       hard to address in the abstract.



 12:08:21 21                   THE COURT:  Well, let me then give you



 12:08:23 22       some guidance.  I have heard this gentleman's



 12:08:28 23       answers, and he has explained that in his work, he



 12:08:33 24       looks at events, including events in the recent



 12:08:37 25       past, to contextualize the development of legal
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 12:08:44  1       principles and so forth, and this tender says



 12:08:48  2       "evolution of the legal principles", so I'll use



 12:08:51  3       that word.



 12:08:51  4                   And so I understand that you may wish



 12:08:57  5       to raise some issue.  However, it would only come



 12:09:01  6       up, would it not, if you wished to cross-examine



 12:09:04  7       this gentleman on, you know, the legal principles



 12:09:08  8       that arrived in the late 1990s with some Supreme



 12:09:15  9       Court of Canada cases.  Are you planning on doing



 12:09:16 10       that?



 12:09:16 11                   MR. TOWNSHEND:  Yes.



 12:09:17 12                   THE COURT:  And why do you say I should



 12:09:19 13       hear that, bearing in mind that evidence about



 12:09:21 14       domestic law is inadmissible?



 12:09:25 15                   MR. TOWNSHEND:  Because I was going to



 12:09:27 16       ask him a legal historical question, not a --



 12:09:29 17                   THE COURT:  So can you give me an



 12:09:30 18       example?  This is one of the reasons why I invited



 12:09:33 19       him to leave.



 12:09:34 20                   MR. TOWNSHEND:  Yes.



 12:09:35 21                   THE COURT:  What would be a legal



 12:09:36 22       historical question that would not offend the rule



 12:09:38 23       that I just mentioned?



 12:09:41 24                   MR. TOWNSHEND:  He has said that the



 12:09:44 25       legal technology for advancing Aboriginal claims
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 12:09:49  1       did not exist in the 19th century.



 12:09:52  2                   THE COURT:  Right.



 12:09:53  3                   MR. TOWNSHEND:  And I would like to



 12:09:54  4       establish at what point that changed.



 12:10:00  5                   THE COURT:  Okay.  Well, I will



 12:10:04  6       consider that.  It doesn't seem to have -- you



 12:10:06  7       think that has something to do with -- beyond what



 12:10:08  8       he just said about section 35 of the Constitution?



 12:10:14  9                   MR. TOWNSHEND:  I am not sure I



 12:10:15 10       understand that question.



 12:10:16 11                   THE COURT:  All right.  Well, I heard



 12:10:18 12       an answer that seemed relevant to what you just



 12:10:20 13       said.



 12:10:26 14                   I mean, I don't need to force Canada



 12:10:32 15       onto its feet, but that question that you just



 12:10:34 16       mentioned doesn't seem to me necessarily to bring



 12:10:38 17       in, you know, the recent Supreme Court of Canada



 12:10:41 18       decisions.  I could be wrong.



 12:10:43 19                   Now, Mr. McCulloch, would you object to



 12:10:45 20       that question on your current tender if this was



 12:10:49 21       asked?



 12:10:49 22                   MR. McCULLOCH:  No, Your Honour,



 12:10:50 23       because it would be coming to the conclusion of



 12:10:53 24       principles that were placed in the 19th century.



 12:10:57 25       So discussions about the 1951 amendments to the
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 12:11:00  1       Indian Act allowing the employment of Indians would



 12:11:03  2       be an appropriate terminus for a 19th century set



 12:11:07  3       of principles.



 12:11:08  4                   THE COURT:  And that is because it is a



 12:11:09  5       change from what transpired in the 19th century; is



 12:11:12  6       that right?



 12:11:12  7                   MR. McCULLOCH:  Yes, Your Honour.



 12:11:13  8                   THE COURT:  Okay.  Mr. Townshend is



 12:11:16  9       frowning.



 12:11:20 10                   Mr. Townshend, I don't want to --



 12:11:24 11       obviously, your cross-examination may take ebbs and



 12:11:27 12       flows, and it may become more apparent as you go



 12:11:36 13       along what you are trying to accomplish.  Let me



 12:11:43 14       ask another question.



 12:11:43 15                   Is this intended to be a large -- this



 12:11:47 16       cross-examination on more recent events a large



 12:11:50 17       portion of the cross-examination you have planned



 12:11:53 18       for this gentleman, or are you going to be



 12:11:57 19       focussed, as his report focuses, on what transpired



 12:11:59 20       in the 18th and 19th century?



 12:12:03 21                   MR. TOWNSHEND:  I have a section on the



 12:12:06 22       issue of when the legal technology changed that he



 12:12:11 23       talked about.  I have a section about that in



 12:12:15 24       Canada.  I have a section about that in New



 12:12:17 25       Zealand.
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 12:12:18  1                   THE COURT:  I didn't hear that.



 12:12:19  2                   MR. TOWNSHEND:  I had a section about



 12:12:20  3       that in New Zealand.  Much of my cross-examination



 12:12:25  4       is going to be on what is written in his report.



 12:12:30  5       Other things are not addressed in the report in any



 12:12:36  6       explicit way, but they have jumping-off places from



 12:12:39  7       the report.



 12:12:41  8                   When he talks about --



 12:12:42  9                   THE COURT:  I am going to interrupt



 12:12:43 10       you.  I'm not concerned that it might not be



 12:12:45 11       expressly stated in the report.  All right?  That



 12:12:47 12       is not a barrier to proper cross-examination, you



 12:12:53 13       know, subject to whatever the other issues are.



 12:12:55 14                   And the other thing is that you don't



 12:13:06 15       regard New Zealand as part of the British Empire?



 12:13:09 16       Is that why you want the Commonwealth included?



 12:13:14 17                   MR. TOWNSHEND:  It is not now part of



 12:13:15 18       the British Empire.



 12:13:16 19                   THE COURT:  But is New Zealand the



 12:13:17 20       reason why you want the Commonwealth included?



 12:13:20 21                   MR. TOWNSHEND:  Well, also Canada on



 12:13:28 22       legal historical points which, as we were talking



 12:13:32 23       about, go into the 20th century.



 12:13:34 24                   THE COURT:  Well, I don't think there



 12:13:35 25       is any debate that he can talk about Canadian
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 12:13:38  1       history.  Do you not regard that as part of the



 12:13:41  2       British Empire at that juncture?



 12:13:43  3                   MR. TOWNSHEND:  No, Canada is not part



 12:13:44  4       of the British Empire now.



 12:13:46  5                   THE COURT:  No, no, no --



 12:13:47  6                   MR. TOWNSHEND:  Canada is not part



 12:13:48  7       of -- sorry.



 12:13:48  8                   THE COURT:  This says "the British



 12:13:50  9       Empire in the 18th and 19th centuries".



 12:13:54 10                   MR. TOWNSHEND:  Yes.



 12:13:55 11                   THE COURT:  So it would include what we



 12:13:56 12       now call Canada?  Yes?  Otherwise, why is this



 12:14:00 13       gentleman being called in the first place?



 12:14:02 14                   MR. TOWNSHEND:  That is true, but I was



 12:14:04 15       asking for the time period to be extended.



 12:14:07 16                   THE COURT:  Yes, and I have gone back



 12:14:08 17       to your other point, sir.  So is it strictly



 12:14:11 18       nomenclature, that if he is going to talk about the



 12:14:13 19       20th century, you want Canada to be included?



 12:14:17 20                   MR. TOWNSHEND:  Yes.



 12:14:17 21                   THE COURT:  All right.  Not that you



 12:14:18 22       want to talk about New Zealand?



 12:14:20 23                   MR. TOWNSHEND:  Both.



 12:14:22 24                   THE COURT:  Both.  All right.



 12:14:34 25                   MR. TOWNSHEND:  Would some case law
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 12:14:38  1       help?



 12:14:39  2                   THE COURT:  I would like your position



 12:14:40  3       on the case law, since you have -- not you



 12:14:43  4       personally, but your side has evidently changed



 12:14:46  5       your position.



 12:14:47  6                   MR. TOWNSHEND:  That is right.



 12:14:48  7                   THE COURT:  All right.



 12:14:49  8                   MR. TOWNSHEND:  And indeed, when we



 12:14:50  9       adjourned after that last time, we thought that



 12:14:51 10       through and decided we should not sustain that



 12:14:54 11       position.



 12:14:54 12                   THE COURT:  All right.  And what is



 12:14:55 13       your submission about that?



 12:14:56 14                   MR. TOWNSHEND:  I am handing up a case



 12:15:13 15       called Caputo v. Imperial Tobacco, which is a



 12:15:22 16       decision of Master MacLeod as he then was in 2002.



 12:15:28 17                   THE COURT:  All right.



 12:15:29 18                   MR. TOWNSHEND:  That case was about



 12:15:31 19       compelling answers to questions refused on



 12:15:34 20       cross-examination of an expert's affidavit, but



 12:15:37 21       along the way to deciding that -- and about a



 12:15:40 22       number of other things.  Along the way to deciding



 12:15:44 23       that question, the Court had to consider the party



 12:15:48 24       cross-examining an expert at trial could go outside



 12:15:50 25       the scope of the qualifications proposed by the
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 12:15:53  1       party calling the expert.



 12:15:54  2                   And the Court made two observations at



 12:15:58  3       paragraphs 24 and 25 of that case.  At paragraph



 12:16:02  4       24, he said an expert, having firsthand knowledge



 12:16:05  5       of a relevant issue, may be cross-examined on that



 12:16:09  6       regardless of whether the expert's affidavit



 12:16:11  7       mentioned it.



 12:16:12  8                   And at paragraph 25, it includes:



 12:16:16  9                        "If the expert is qualified to



 12:16:18 10                   answer additional opinion questions,



 12:16:20 11                   they may be admissible.  At trial



 12:16:23 12                   questions could be asked in cross



 12:16:26 13                   examination to widen the scope of



 12:16:27 14                   the expert's expertise and then to



 12:16:29 15                   elicit a relevant opinion on a point



 12:16:32 16                   other than that provided in chief."



 12:16:34 17                   And my submission on the application of



 12:16:40 18       that is we are not attempting to qualify Professor



 12:16:45 19       McHugh in a new field.  We are saying that his



 12:16:47 20       expertise in legal history does not stop at the



 12:16:50 21       turn of the 20th century.  It continues.



 12:16:54 22                   And he in fact has personal experience



 12:16:57 23       of some recent events of New Zealand legal history.



 12:17:00 24                   THE COURT:  Are you intending to ask



 12:17:01 25       him about what transpired at some meeting he
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 12:17:04  1       attended when some legal step was taken in



 12:17:08  2       New Zealand?



 12:17:09  3                   MR. TOWNSHEND:  No, Your Honour.



 12:17:10  4                   THE COURT:  That is what that is



 12:17:12  5       talking about.  That is not expert evidence.  That



 12:17:13  6       is firsthand witness evidence.  Now, if he had some



 12:17:16  7       relevant firsthand witness evidence, you wouldn't



 12:17:20  8       be talking about opinion evidence to begin with.



 12:17:23  9                   MR. TOWNSHEND:  Right.



 12:17:24 10                   THE COURT:  So I see that as a bit of a



 12:17:26 11       different matter than the tender, which relates to



 12:17:29 12       on what subjects he would be entitled to give



 12:17:32 13       opinion evidence, and I see that this case deals



 12:17:36 14       with that subject as well.



 12:17:37 15                   MR. TOWNSHEND:  Yes.



 12:17:38 16                   THE COURT:  But I don't think that is



 12:17:40 17       what you are trying to accomplish, the firsthand



 12:17:43 18       knowledge part.



 12:17:44 19                   MR. TOWNSHEND:  That was more to show



 12:17:46 20       his familiarity with it.  I have no intention of



 12:17:49 21       asking him about discussions he had with the



 12:17:52 22       New Zealand government, nor am I intending to ask



 12:17:55 23       him about legal doctrinal questions in Canada or



 12:18:02 24       New Zealand.



 12:18:03 25                   I am intending to ask him about the
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 12:18:05  1       historical development of legal doctrine, which was



 12:18:08  2       the distinction he drew between law and legal



 12:18:10  3       history.



 12:18:16  4                   And I recognize that in doing that,



 12:18:18  5       that may raise issues of relevance.  It may raise



 12:18:22  6       issues of fairness.  My friends can object at that



 12:18:24  7       point, and I can -- with a question, a specific



 12:18:29  8       question.  I can address that more fully in



 12:18:31  9       submissions and additional case law.



 12:18:36 10                   THE COURT:  I'm just looking at



 12:18:37 11       paragraph 25 of this decision, which is the one



 12:18:40 12       that speaks to the question of questioning an



 12:18:43 13       expert on matters of opinion outside of their



 12:18:48 14       recognized expertise.  It seems that what this case



 12:18:54 15       contemplates is that in the course of your



 12:18:56 16       cross-examination, you could lay a foundation for



 12:19:00 17       proper questioning outside of the tender, as



 12:19:03 18       opposed to let's qualify him for a whole bunch of



 12:19:08 19       other things that he wasn't brought here to speak



 12:19:10 20       about.



 12:19:10 21                   It may be a distinction without a big



 12:19:12 22       difference because, either way, you would say I



 12:19:17 23       still get to ask the questions.



 12:19:20 24                   MR. TOWNSHEND:  That's correct, Your



 12:19:20 25       Honour, and --
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 12:19:21  1                   THE COURT:  But it is a procedural



 12:19:22  2       difference that speaks to your comment that it may



 12:19:25  3       be that at least some of your questions are better



 12:19:28  4       responded to specifically rather than in general



 12:19:31  5       terms.



 12:19:33  6                   MR. TOWNSHEND:  Yes.  I raise it at



 12:19:35  7       this point.  I recognize the Caputo case didn't.  I



 12:19:38  8       thought it would be fairer to raise it at the



 12:19:41  9       qualification stage than to wait later.



 12:19:43 10                   THE COURT:  I appreciate that, sir,



 12:19:45 11       that you are doing -- you know, you are trying to



 12:19:47 12       give advance notice, if you will, of what you are



 12:19:50 13       planning on doing to make sure you don't get a



 12:19:53 14       different kind of objection later on.  I appreciate



 12:19:55 15       that.



 12:19:56 16                   Do you have any other submissions?



 12:20:00 17                   MR. TOWNSHEND:  No, Your Honour.



 12:20:05 18                   THE COURT:  Thank you.  Mr. McCulloch?



 12:20:08 19                   MR. McCULLOCH:  Your Honour, as we have



 12:20:14 20       always taken the position that there is no



 12:20:16 21       objection to an appropriate broadening of a tender,



 12:20:23 22       and I do understand that a lot of our concerns can



 12:20:27 23       be addressed by objecting to questions that stray



 12:20:32 24       too far into comments on domestic law.



 12:20:35 25                   However, I do have some concerns that
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 12:20:39  1       the proposed wording of the tender, the amended



 12:20:44  2       tender, may in fact obfuscate where those



 12:20:49  3       objections are necessary.



 12:20:51  4                   I now have a fuller understanding of my



 12:20:55  5       friend's intention, which is somewhat different



 12:20:58  6       from what I originally understood, and I wonder if



 12:21:02  7       he would be amenable to the idea of rephrasing it



 12:21:08  8       as "expertise in the evolution of the legal



 12:21:12  9       principles and policies that affected the conduct



 12:21:17 10       of Crown relations with Indigenous peoples starting



 12:21:23 11       in the 18th century and developing through the 19th



 12:21:26 12       and into the 20th century, with particular



 12:21:30 13       reference to Canada and New Zealand."



 12:21:33 14                   I find the British Empire/Commonwealth



 12:21:37 15       just hopelessly confusing and potentially



 12:21:41 16       anachronistic, so I suggest that as a way of



 12:21:44 17       perhaps clarifying it so we know exactly what we



 12:21:46 18       are dealing with, should an objection be necessary.



 12:21:51 19                   THE COURT:  Thank you.  Mr. Townshend,



 12:21:53 20       perhaps you could take a re-read of that on your



 12:21:55 21       screen, if you need to, but if you don't, fine, and



 12:21:59 22       tell me what you think of that suggestion.



 12:22:03 23                   MR. TOWNSHEND:  My comment on that is



 12:22:06 24       that the New Zealand legal history we were talking



 12:22:10 25       about a few minutes ago goes into the 21st century.
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 12:22:16  1                   THE COURT:  And why is it relevant,



 12:22:18  2       sir, what New Zealand did in the 21st century?  I



 12:22:22  3       mean, I can understand why you would want to



 12:22:24  4       explore, especially with the testimony I have heard



 12:22:26  5       about the rather significant difference between the



 12:22:28  6       situation in New Zealand and the one that I am



 12:22:30  7       confronted with, that something that happened in



 12:22:34  8       the 21st century is relevant to this trial?



 12:22:38  9                   MR. TOWNSHEND:  One of the issues in



 12:22:40 10       this trial is whether the common law can comprehend



 12:22:48 11       Aboriginal title to the beds of Navajo waters, and



 12:22:54 12       New Zealand does, and I could argue that just as a



 12:22:58 13       matter of law in final argument using New Zealand



 12:23:02 14       cases.



 12:23:03 15                   THE COURT:  Well, pausing there, why do



 12:23:04 16       you say you can do that, without calling evidence?



 12:23:09 17                   MR. TOWNSHEND:  As persuasive authority



 12:23:11 18       about the reasoning of common law --



 12:23:12 19                   THE COURT:  Well, you can correct me if



 12:23:14 20       I'm wrong, sir -- well, you can use New Zealand



 12:23:17 21       cases as persuasive authority, yes.  But now you



 12:23:22 22       are talking about calling this gentleman as an



 12:23:24 23       expert in New Zealand law, not as a historian.



 12:23:27 24                   Now, how is it you think you are going



 12:23:33 25       to improve your situation from, as you say, putting
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 12:23:36  1       forward New Zealand cases as persuasive authority,



 12:23:39  2       which you are free to do, with this gentleman?



 12:23:41  3                   MR. TOWNSHEND:  I thought he would be



 12:23:44  4       able to give context that might assist in



 12:23:50  5       understanding those cases.  I can use the cases



 12:23:52  6       myself.



 12:23:54  7                   THE COURT:  Well, now you are talking



 12:23:56  8       about a kind of context.



 12:24:01  9                   MR. TOWNSHEND:  What kind of --



 12:24:03 10                   THE COURT:  What kind of context?



 12:24:05 11                   MR. TOWNSHEND:  The interplay between



 12:24:08 12       the courts and the legislature.



 12:24:19 13                   THE COURT:  The interplay between the



 12:24:20 14       courts and the legislature?



 12:24:21 15                   MR. TOWNSHEND:  Yes.



 12:24:22 16                   THE COURT:  I don't know what you mean



 12:24:23 17       by that.



 12:24:23 18                   MR. TOWNSHEND:  After the Ngati Apa



 12:24:28 19       case, the New Zealand legislature reversed that,



 12:24:34 20       that result, and after various events happening,



 12:24:42 21       they undid that reversal.



 12:24:45 22                   Now, if that is law rather than legal



 12:24:55 23       history, then I would suggest what my friend has



 12:24:59 24       suggested, with the addition of "and also New



 12:25:06 25       Zealand law".

�



                                                                  8665













 12:25:07  1                   THE COURT:  We are starting to stray



 12:25:08  2       into another legal principle.  I mean, I don't know



 12:25:11  3       yet because it may turn out not to be an issue, but



 12:25:16  4       it is beginning to sound collateral, is it not?  I



 12:25:23  5       mean, that is not necessarily a -- it's not



 12:25:26  6       prohibition to any cross-examination, so maybe I'll



 12:25:28  7       leave that for later.



 12:25:29  8                   But I would have thought a



 12:25:30  9       comprehensive examination of events recently in



 12:25:34 10       New Zealand by which its government decided to make



 12:25:37 11       certain changes sounds well afield of what we are



 12:25:45 12       doing here, with a different Aboriginal community



 12:25:49 13       and a different Aboriginal history and a different



 12:25:52 14       treaty practice, among other things.



 12:25:55 15                   MR. TOWNSHEND:  Yes, it is on the



 12:25:56 16       point, but what the common law can accommodate and



 12:26:01 17       what it can't, and that is the challenge --



 12:26:02 18                   THE COURT:  What the common law can



 12:26:04 19       accommodate today is domestic law, is it not, in



 12:26:13 20       Canada?



 12:26:13 21                   MR. TOWNSHEND:  I thought when



 12:26:14 22       New Zealand decided to make that change would be



 12:26:16 23       legal history, but if that is indeed New Zealand



 12:26:18 24       law, I would ask to add on "New Zealand law" as an



 12:26:26 25       addition to that and --

�



                                                                  8666













 12:26:27  1                   THE COURT:  And when did that change



 12:26:29  2       occur, in what year?



 12:26:30  3                   MR. TOWNSHEND:  Pardon me?



 12:26:31  4                   THE COURT:  In what year did that



 12:26:32  5       change occur that you are hoping to ask about?



 12:26:34  6                   MR. TOWNSHEND:  The case was in 2003,



 12:26:38  7       and then there was a --



 12:26:39  8                   THE COURT:  The second piece of



 12:26:40  9       legislation.



 12:26:41 10                   MR. TOWNSHEND:  2011.



 12:26:42 11                   THE COURT:  All right.



 12:26:49 12                   MR. TOWNSHEND:  We were talking about



 12:26:50 13       that on the break, and my friends were suggesting



 12:26:54 14       the possibility of him being qualified as, I think,



 12:26:59 15       an expert in foreign Aboriginal law or something



 12:27:02 16       like that, which would encompass that as well.



 12:27:05 17                   I thought it was a matter of legal



 12:27:07 18       history, but if it is not a matter of legal



 12:27:09 19       history, then --



 12:27:10 20                   THE COURT:  Well, I haven't heard



 12:27:11 21       qualifications that would cause me to qualify this



 12:27:14 22       gentleman as an expert in modern domestic



 12:27:19 23       New Zealand law, which he himself has testified has



 12:27:24 24       long since been transformed into a profession, and



 12:27:32 25       I am not saying he doesn't have some
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 12:27:34  1       qualifications.  I just haven't heard anything



 12:27:36  2       about them.



 12:27:37  3                   We do seem a great deal off the



 12:27:43  4       ordinary field, and instead of getting closer, we



 12:27:51  5       seem to be getting further away, if what you are



 12:27:55  6       really trying to do is introduce some factual



 12:27:59  7       evidence from this gentleman about events that



 12:28:01  8       transpired in New Zealand in modern times, as



 12:28:03  9       opposed to, you know, interpreting things in their



 12:28:09 10       historical setting and considering the development



 12:28:11 11       of those matters, evolution of legal principles.



 12:28:17 12                   MR. TOWNSHEND:  In my submission, his



 12:28:19 13       having advised the New Zealand government on



 12:28:21 14       legislation would qualify him as an expert in New



 12:28:24 15       Zealand law.



 12:28:24 16                   THE COURT:  I don't know that to be the



 12:28:25 17       case.  I mean, in Canada, those are the rules I



 12:28:36 18       apply.  You have to be a licensed member of a Law



 12:28:39 19       Society before you are going to be allowed to utter



 12:28:41 20       an opinion about -- it would have to be some other



 12:28:47 21       province's law but not this province's law.



 12:28:49 22                   Now, there may be exceptions to that.



 12:28:54 23       I go back to -- I don't want to get too far afield



 12:28:58 24       of your plan either, sir.  Is this, again I ask, a



 12:29:03 25       relatively small and focussed component of your
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 12:29:06  1       cross-examination?



 12:29:08  2                   MR. TOWNSHEND:  I would say yes.



 12:29:09  3                   THE COURT:  You would say yes.  All



 12:29:11  4       right.  One last chance, Mr. McCulloch, since I



 12:29:14  5       just heard a few new things, do you have anything



 12:29:16  6       further to say about this?



 12:29:18  7                   MR. McCULLOCH:  Well, Your Honour, as I



 12:29:19  8       indicated at the beginning, I was focussing --



 12:29:23  9                   THE COURT:  You should be at the



 12:29:24 10       podium, sir.



 12:29:25 11                   MR. McCULLOCH:  Focussing on the



 12:29:26 12       qualification in the context of legal history.  It



 12:29:30 13       might very well be that Professor McHugh is



 12:29:34 14       qualified to be an expert on the interpretation of



 12:29:37 15       modern New Zealand statutes and how they



 12:29:42 16       interrelate with modern New Zealand cases, but that



 12:29:46 17       has not been a matter that we have addressed in



 12:29:48 18       terms of a qualification.



 12:29:51 19                   And if Mr. Townshend wants to add that,



 12:29:54 20       we would need to start the qualification over



 12:29:58 21       again.  I don't think that would be effective.  I



 12:30:01 22       agree that I don't think that the very different



 12:30:05 23       legal world of New Zealand Aboriginal law is



 12:30:09 24       relevant to the interpretation of a treaty in 1836,



 12:30:14 25       which is the subject --
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 12:30:16  1                   THE COURT:  Well, Mr. Townshend has



 12:30:17  2       located his argument in the other case, the



 12:30:22  3       non-treaty case.



 12:30:24  4                   MR. McCULLOCH:  Uhm-hmm.



 12:30:24  5                   THE COURT:  So I think what he is



 12:30:26  6       saying is he has a small and focussed section of



 12:30:30  7       planned cross-examination in service of the lake



 12:30:37  8       bed claim, during which it seems that he wishes to



 12:30:39  9       put on the record some events, I am going to call



 12:30:42 10       them events, that have occurred.  They are legal



 12:30:46 11       events in New Zealand, one; a case that has been



 12:30:49 12       decided, two; and three, statutes that have been



 12:30:54 13       passed.



 12:30:56 14                   I am not sure what else he wants to do.



 12:30:59 15       I am a bit concerned that we'll get into the tall



 12:31:04 16       grass, but those narrow and focussed things,



 12:31:07 17       leaving aside the legal principles that I am



 12:31:09 18       concerned about, seem relatively uncontroversial in



 12:31:14 19       the sense that a statute may have been passed in



 12:31:16 20       another country.  It strikes me like something that



 12:31:21 21       you could look up pretty easily.



 12:31:23 22                   Anything further?



 12:31:27 23                   MR. McCULLOCH:  No, Your Honour.  If



 12:31:29 24       the matter is focussed and specific, we will be



 12:31:33 25       able to deal with the matter during ordinary
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 12:31:36  1       objections.



 12:31:37  2                   THE COURT:  All right.



 12:31:38  3                   MR. McCULLOCH:  Thank you, Your Honour.



 12:31:39  4                   THE COURT:  So what I am going to do is



 12:31:40  5       I am going to take the lunch recess early, take it



 12:31:44  6       now, and I'll prepare a ruling, and we'll come back



 12:31:48  7       early from lunch, and we'll proceed with the



 12:31:54  8       tender, which I will determine, and the



 12:31:56  9       examination-in-chief of this gentleman.



 12:32:00 10                   And just factoring in the time I need



 12:32:02 11       to prepare my ruling, I am going to say 2 o'clock.



 12:32:11 12       All right?



 12:32:12 13                   -- RECESSED AT 12:31 P.M.



 13:55:41 14                   -- RESUMED AT 2:04 P.M.



 14:04:12 15                   THE COURT:  Whoever has control of the



 14:04:31 16       screen, could they put up the original tender



 14:04:33 17       document, please?  I think it is C3.



 14:04:39 18                   Thank you.



 14:04:39 19                   All right.  Madam Reporter, my ruling



 14:05:02 20       is as follows.



 14:05:03 21                   Professor McHugh is tendered as an



 14:05:08 22       expert witness.  There is no issue regarding his



 14:05:11 23       expertise.



 14:05:14 24                   In that regard, I am satisfied that he



 14:05:17 25       has the expertise needed to testify on the matters
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 14:05:19  1       covered by Canada's original form of tender marked



 14:05:21  2       as Exhibit C3 as follows:



 14:05:27  3                        "Legal historian with special



 14:05:29  4                   expertise in the evolution of the



 14:05:30  5                   legal principles and policies that



 14:05:32  6                   affected the conduct of Crown



 14:05:33  7                   relations with Indigenous peoples in



 14:05:36  8                   the British Empire in the 18th and



 14:05:38  9                   19th centuries."



 14:05:39 10                   Now, I am going to just pause here.



 14:05:46 11                   Mr. Townshend, part of my ruling refers



 14:05:48 12       to your cross-examination, and we have the



 14:05:50 13       gentleman in the room.  Does that concern you at



 14:05:53 14       all?



 14:05:54 15                   MR. TOWNSHEND:  It might.  I would ask



 14:06:00 16       that he --



 14:06:01 17                   THE COURT:  I'm sorry, sir, it will



 14:06:02 18       only take a minute.  But we don't want to trip on



 14:06:06 19       the finish line, if you will.



 14:06:07 20                   [Reporter's Note:  Witness exits the



 14:06:11 21                   courtroom.]



 14:06:19 22                   THE COURT:  My reasons continue as



 14:06:30 23       follows.



 14:06:30 24                   The Plaintiffs do not say otherwise.



 14:06:32 25       However, they submit that this witness's expertise

�



                                                                  8672













 14:06:35  1       extends to other matters that they wish to explore



 14:06:37  2       in cross-examination.  They therefore propose an



 14:06:43  3       expanded tender extending the time period covered



 14:06:46  4       through to the present day and extending the



 14:06:49  5       geographic description to include the Commonwealth.



 14:06:52  6                   The latter change is intended to ensure



 14:06:57  7       that there can be questioning about Canada and New



 14:07:00  8       Zealand to the present time, regardless of what the



 14:07:03  9       political structure was, and specifically



 14:07:06 10       recognizing that at the present time one would not



 14:07:08 11       say that they were part of the British Empire.



 14:07:12 12                   In support of expanding the tender, the



 14:07:17 13       Plaintiffs put forward the decision of Master



 14:07:23 14       MacLeod in Caputo v. Imperial Tobacco Ltd. [2002]



 14:07:29 15       O.J. No. 3767.  That case deals with the



 14:07:34 16       cross-examination of an expert witness in a



 14:07:36 17       different context; however, it does discuss some



 14:07:39 18       relevant issues.



 14:07:40 19                   At paragraph 25 of the case, Master



 14:07:49 20       MacLeod provides as follows:



 15:34:51 21                        "Experts are only entitled to



 15:34:54 22                   give opinion evidence in areas



 15:34:57 23                   within their accepted expertise and



 15:34:59 24                   wandering from that expertise will



 15:35:02 25                   render the extraneous opinion
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 15:35:05  1                   inadmissible.  There seems no reason



 15:35:08  2                   this principle should not operate in



 15:35:10  3                   reverse.  If the expert is qualified



 15:35:12  4                   to answer additional opinion



 15:35:13  5                   questions, they may be admissible.



 15:35:15  6                   At trial, questions could be asked



 15:35:17  7                   in cross examination to widen the



 15:35:19  8                   scope of the expert's expertise and



 15:35:22  9                   then to elicit a relevant opinion on



 15:35:24 10                   a point other than that provided in



 15:35:26 11                   chief.  If this is appropriate on a



 15:35:27 12                   motion then the expert may be asked



 15:35:29 13                   questions about experience in other



 15:35:31 14                   related areas and then could be



 15:35:32 15                   asked an opinion.  That opinion



 15:35:34 16                   would be admissible only if the



 15:35:39 17                   judge accepts it after finding this



 15:35:40 18                   new area of expertise meets the



 15:35:43 19                   criteria in R. v. Mohan, supra."



 14:08:01 20                   I note that this case suggests that the



 14:08:03 21       process of cross-examining an expert witness in



 14:08:05 22       other areas would come up within the



 14:08:09 23       cross-examination itself.  It would not change the



 14:08:13 24       tender proposed by the party calling the expert



 14:08:16 25       witness.  At that stage, that is during the
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 14:08:20  1       cross-examination, the additional area of expertise



 14:08:24  2       would have to be established.



 14:08:25  3                   However, before the commencement of



 14:08:30  4       this trial, I required that the parties exchange



 14:08:33  5       proposed tenders and flag with each other any



 14:08:36  6       potential issues.  In accordance with that process,



 14:08:41  7       Mr. Townshend has raised this issue with Canada



 14:08:43  8       before today.  Further, he is raising the issue



 14:08:47  9       now, rather than waiting for his cross-examination,



 14:08:49 10       drawing it to my attention.



 14:08:51 11                   This witness has testified that events



 14:08:56 12       after the time period at issue in this trial may



 14:09:00 13       nonetheless inform a historian's view of the



 14:09:06 14       historical events that are at issue.  He has



 14:09:08 15       testified generally about how the development of



 14:09:10 16       legal principles can and has resulted in changes



 14:09:12 17       over time.



 14:09:18 18                   In short, his view of things in the



 14:09:21 19       past as a matter of legal history has been or could



 14:09:23 20       be informed by more recent events.  Even very



 14:09:28 21       recent events looked upon by him as legal history



 14:09:31 22       may inform his views regarding earlier time



 14:09:35 23       periods.



 14:09:35 24                   The difficulty arises in large part



 14:09:39 25       because a number of the more recent events that
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 14:09:42  1       this witness may allude to are domestic law that



 14:09:49  2       will form part of the expected legal argument at



 14:09:50  3       the conclusion of this trial.  Evidence on domestic



 14:10:00  4       law is inadmissible.



 14:10:03  5                   As for New Zealand, this witness may



 14:10:05  6       well be knowledgeable about aspects of New



 14:10:08  7       Zealand's current law, whether it be case law or



 14:10:13  8       legislation, but he is not tendered as an expert in



 14:10:17  9       current New Zealand law.



 14:10:20 10                   Outside the presence of the witness,



 14:10:24 11       Mr. Townshend has indicated that he has a



 14:10:26 12       relatively small, focused set of questions that he



 14:10:29 13       wishes to ask this witness in the area of the



 14:10:32 14       requested more expansive time frame in the tender.



 14:10:39 15       Some seem relatively uncontroversial.  For example,



 14:10:43 16       he wishes to ask about when certain statutes in New



 14:10:48 17       Zealand were passed after a decision in a specific



 14:10:52 18       court case was rendered in that country.



 14:10:53 19                   By way of another example, Mr.



 14:10:57 20       Townshend wishes to ask when certain parts of the



 14:11:00 21       18th century law changed, even though that change



 14:11:04 22       may have occurred, for example, in the 20th



 14:11:08 23       century.



 14:11:11 24                   And as I have already said, at least as



 14:11:13 25       of now, these subjects do not appear to be a large
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 14:11:16  1       focus of the cross-examination.



 14:11:18  2                   Mr. Townshend also notes that when it



 14:11:20  3       comes to his more specific questions, he may have



 14:11:24  4       additional submissions that would be more usefully



 14:11:27  5       made at the time of the question rather than now.



 14:11:30  6                   Having considered all of the issues,



 14:11:35  7       I have made a change to one of the later versions



 14:11:37  8       of the tender put forward by Mr. McCulloch



 14:11:43  9       during the argument roughly at around 12:26 this



 14:11:50 10       morning.  And I am going to read the change to



 14:11:55 11       tender now and you will hear that I have changed



 14:12:02 12       the time period to say "the 18th century and



 14:12:08 13       following".



 14:12:11 14                   This leaves open the question of to



 14:12:14 15       what extent the very recent past could properly be



 14:12:16 16       dealt with in a cross-examination.  Those questions



 14:12:23 17       will be dealt with on a question-by-question basis.



 14:12:27 18                   I therefore accept the tender as



 14:12:34 19       follows, that this gentleman is a:



 14:12:42 20                        "Legal historian with special



 14:12:43 21                   expertise in the evolution of the



 14:12:46 22                   legal principles and policies that



 14:12:47 23                   affected the conduct of the Crown



 14:12:51 24                   relations with Indigenous peoples



 14:12:56 25                   starting in the 18th century and
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 14:12:57  1                   following, with particular reference



 14:13:01  2                   to Canada and New Zealand."



 14:13:03  3                   That is the end of the accepted



 14:13:13  4       expertise.



 14:13:14  5                   I do note the following, however.  I am



 14:13:16  6       concerned that this does not turn into a



 14:13:19  7       cross-examination on either domestic law and is



 14:13:24  8       limited to historical events that are properly tied



 14:13:28  9       to the legal history in the relevant time period.



 14:13:30 10                   By leaving the end time period open, I



 14:13:36 11       am not giving an invitation to cross that line.



 14:13:41 12       However, this process will permit a full, proper



 14:13:44 13       cross-examination and permit Plaintiffs' counsel to



 14:13:48 14       make additional submissions that are specific to



 14:13:50 15       their questions if and when needed.



 14:13:52 16                   Similarly, I am not inviting a



 14:13:59 17       wide-ranging investigation of current events in New



 14:14:05 18       Zealand.  There must be a clear tie to the issues



 14:14:09 19       in this case, amongst other potential problems.



 14:14:16 20       Based on the evidence thus far, there may be



 14:14:19 21       relevant evidence arising from the Maori history in



 14:14:23 22       New Zealand, but it is also apparent that there are



 14:14:25 23       some very significant differences with the history



 14:14:29 24       in that country and what is at issue in this trial.



 14:14:31 25       I am concerned that there not be a venture into
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 14:14:34  1       irrelevant areas.



 14:14:38  2                   I make one last observation.  The



 14:14:40  3       Plaintiffs' counsel indicated that he wished to



 14:14:43  4       introduce two pieces of New Zealand legislation



 14:14:46  5       that followed upon a judicial decision from that



 14:14:50  6       country.  That judicial decision, it seems, will be



 14:14:54  7       put forward as a persuasive authority in the final



 14:14:57  8       argument of this trial.



 14:14:59  9                   Thus far, I have heard no reason why



 14:15:03 10       these two pieces of legislation would need to be



 14:15:07 11       proved formally in this case.  They will presumably



 14:15:13 12       speak for themselves with regard to what they



 14:15:16 13       provide for.  No one has suggested otherwise.



 14:15:18 14                   I therefore ask that counsel discuss



 14:15:22 15       before the resumption of Court tomorrow morning



 14:15:25 16       whether those two pieces of legislation can be



 14:15:27 17       marked on consent, without prejudice to any



 14:15:31 18       arguments that anyone may wish to make about the



 14:15:34 19       weight, if any, that should be given to them should



 14:15:36 20       they come up at a later stage in this trial.



 14:15:38 21                   That concludes my ruling and reasons



 14:15:41 22       for decision, Madam Reporter.



 14:15:43 23                   Can we have the witness back, please.



 14:15:45 24                   [Reporter's Note:  Witness resumes the



 14:16:15 25                    witness stand.]
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 14:16:15  1                   EXAMINATION-IN-CHIEF BY MR. McCULLOCH:



 14:16:25  2                   Q.   Just letting you get settled.



 14:16:29  3                   A.   Thank you.



 14:16:31  4                   MR. McCULLOCH:  Your Honour, in light



 14:16:32  5       of the certification, I would ask that the report



 14:16:36  6       of Professor McHugh, lettered Exhibit W2, become a



 14:16:42  7       numbered exhibit.



 14:16:44  8                   THE COURT:  Any objection?



 14:16:46  9                   MR. TOWNSHEND:  Yes, Your Honour.  As I



 14:16:50 10       had mentioned earlier, there are a few portions



 14:16:53 11       that I submit where the report goes beyond the



 14:16:56 12       qualifications of Professor McHugh, and I have



 14:16:59 13       outlined those in black-line on a few paragraphs,



 14:17:02 14       and I have given that to my friends and can hand



 14:17:04 15       that up to be discussed.



 14:17:07 16                   THE COURT:  Sure.  Please go ahead.



 14:17:09 17                   MR. TOWNSHEND:  There were two grounds



 14:17:25 18       of objections.



 14:17:26 19                   One is where we say he is getting into



 14:17:29 20       ethnohistory, and there are four paragraphs where



 14:17:35 21       we submit that is the case.



 14:17:38 22                   And there was one we say the Professor



 14:17:41 23       is not qualified in resources required for policing



 14:17:45 24       and military operations, and there is one paragraph



 14:17:49 25       that we have identified of that nature.
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 14:17:53  1                   And I put these in writing, as I didn't



 14:18:10  2       want to have to read through all this.



 14:18:13  3                   THE COURT:  Mr. McCulloch, is there any



 14:18:14  4       overlap between these small portions of the report



 14:18:17  5       and what you plan to do this afternoon?



 14:18:19  6                   MR. McCULLOCH:  No, Your Honour.



 14:18:31  7                   THE COURT:  All right.  Well, what I am



 14:18:33  8       going to do -- well, I should ask, sir, if you have



 14:18:35  9       any submissions about this?



 14:18:37 10                   MR. McCULLOCH:  Your Honour, I feel



 14:18:39 11       that this flows from the multiple different



 14:18:43 12       definitions of ethnohistory that we have heard and



 14:18:47 13       will hear, and so I think it is a matter that



 14:18:51 14       should be something that can be resolved fairly



 14:18:53 15       easily, ideally by discussion amongst counsel



 14:18:58 16       before tomorrow.



 14:18:59 17                   THE COURT:  Well, I would have hoped



 14:19:04 18       that had happened already, but since you can



 14:19:06 19       proceed and avoid these areas, what I am going to



 14:19:11 20       do is ask you to do so, and we'll delay the marking



 14:19:14 21       of the report until I have a proper opportunity to



 14:19:16 22       read this, and it would be certainly my hope that



 14:19:20 23       you could consider a further discussion.



 14:19:31 24                   And while you are doing that, it would



 14:19:38 25       certainly surprise me if quoting from historical

�



                                                                  8681













 14:19:42  1       documents could be challenged on the basis of not



 14:19:47  2       being an ethnohistorian, but that may be just the



 14:19:52  3       beginning of this document, and I haven't read the



 14:19:54  4       whole thing.



 14:19:55  5                   All right.  So on that basis, we'll go



 14:19:57  6       ahead, and I will hear from you at 10 o'clock



 14:20:00  7       tomorrow morning on whether you have made any



 14:20:02  8       headway, and if you have not made headway, I'll



 14:20:05  9       make a ruling.



 14:20:06 10                   All right.  Please go ahead.



 14:20:07 11                   BY MR. McCULLOCH:



 14:20:07 12                   Q.   Thank you, Your Honour.



 14:20:08 13                   Professor McHugh, I would like now to



 14:20:18 14       turn to your report, lettered Exhibit W2, and I



 14:20:25 15       would like to start by asking what was the mandate



 14:20:30 16       of this report?  What questions were you asked to



 14:20:33 17       answer?



 14:20:33 18                   A.   I was asked to report upon the



 14:20:36 19       historical circumstances surrounding the conclusion



 14:20:40 20       of what has become known as Treaty 45 1/2, with



 14:20:43 21       particular reference to the Crown's promise to



 14:20:45 22       ensure the Saugeen Bruce Peninsula would remain



 14:20:50 23       forever with the Saugeen Ojibway Nation, and that



 14:20:52 24       is set out in paragraph 2.1 of my report.



 14:20:55 25                   Q.   Thank you.  And I would like to
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 14:21:05  1       take you now to paragraph 2.16 of your report.



 14:21:08  2       That is page 11 of the report and in fact page 11



 14:21:20  3       of the PDF.  You have a section, a 3, called



 14:21:29  4       "Recurrent Themes of this Report", and you have, I



 14:21:34  5       believe, nine different -- sorry, 12 different



 14:21:42  6       categories of recurrent themes.



 14:21:45  7                   I am not going to take you through each



 14:21:47  8       of those.  What I would like to do is to clarify



 14:21:53  9       some of the terminology in ways that makes the



 14:21:58 10       relevance of the terminology to the main body of



 14:22:02 11       the report immediately clear because I understand



 14:22:06 12       from your earlier testimony that the meaning of



 14:22:11 13       words, particularly of legal terms, can change, so



 14:22:15 14       we want to make sure that we have got the right



 14:22:18 15       words in front of us.



 14:22:19 16                   And the first word I would like to ask



 14:22:25 17       you about, in terms both of its 18th and 19th



 14:22:28 18       century denotation or meaning, but also the



 14:22:33 19       connotations, is the word "protection", and I



 14:22:37 20       notice you mention this in the context about the



 14:22:42 21       Aborigine Protection Society.  Could you tell us



 14:22:44 22       what the word "protection" meant and implied in the



 14:22:49 23       first decades of the 19th century and what that



 14:22:54 24       word "protection" tells us about the Aborigine



 14:22:58 25       Protection Society?
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 14:22:58  1                   A.   Well, to understand "protection",



 14:23:00  2       I hope you don't mind if we go back into the 18th



 14:23:03  3       century.



 14:23:04  4                   Q.   Certainly.



 14:23:04  5                   A.   A little bit earlier than that --



 14:23:06  6                   THE COURT:  I am just going to



 14:23:07  7       interrupt you, sir.  I know how hard this process



 14:23:09  8       is.  So here is the artificial part.  You have to



 14:23:12  9       talk slowly, and there is at least one lawyer in



 14:23:15 10       the room who has a similar accent to you, and I



 14:23:18 11       have the same thing with him, sitting back there in



 14:23:20 12       the back row.  Something about the accent, I don't



 14:23:24 13       know.  But it helps by talking slowly because we



 14:23:29 14       need other people other than just him sitting there



 14:23:31 15       with a smile on his face to know what you are



 14:23:33 16       talking about.



 14:23:34 17                   So if you could start again with your



 14:23:36 18       answer to that question, that would be helpful.



 14:23:38 19                   THE WITNESS:  Thank you.



 14:23:39 20                   To understand the provenance and



 14:23:45 21       meaning of the word, in fact the concept of



 14:23:50 22       "protection", one has to go back into the 18th



 14:23:53 23       century, and the change in the nature of the



 14:23:57 24       British Empire that is occurring historically in



 14:24:01 25       the mid-18th century, as it is engaged in war with
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 14:24:05  1       France and territory, is becoming more the object



 14:24:10  2       of this empire.



 14:24:12  3                   The British Empire, during the 17th and



 14:24:16  4       the early part of the 18th century, was trading



 14:24:20  5       maritime, Protestant and free.  There is a



 14:24:26  6       colloquialization that I draw from David Armitage.



 14:24:29  7       He uses those words.



 14:24:30  8                   BY MR. McCULLOCH:



 14:24:31  9                   Q.   Could you clarify what you meant



 14:24:32 10       by "free"?



 14:24:33 11                   A.   It was without slavery.  After the



 14:24:40 12       conclusion of the Seven Years' War, which is marked



 14:24:45 13       by an important military victory, particularly in



 14:24:49 14       Quebec, there was also at the same time in the East



 14:24:53 15       Indies, Clive fought the battle of Plassey and won,



 14:24:56 16       and Britain suddenly had acquired a huge amount of



 14:24:59 17       territory, spanning numerous different cultures,



 14:25:03 18       religions, and the problem of governing that came



 14:25:07 19       with this massive expansion of territory.



 14:25:09 20                   Now, the British approach towards



 14:25:14 21       problems or issues in governing the empire was



 14:25:18 22       reactive for the most part and improvisational.  So



 14:25:27 23       the concept of protection was developed as a



 14:25:31 24       technique of Imperial governance over non-Christian



 14:25:39 25       populations and communities.
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 14:25:40  1                   The idea of protection itself



 14:25:44  2       intensified and strengthened in the last decades of



 14:25:47  3       the 18th century.  Particular issues that brought



 14:25:51  4       it to the fore included the allegations against



 14:25:54  5       Warren Hastings, as Director of the East India



 14:25:58  6       Company, and the alleged depredations that were



 14:26:01  7       occurring in the East India Company.



 14:26:05  8                   Q.   Perhaps you could explain what the



 14:26:07  9       East India Company was.



 14:26:08 10                   A.   Oh, the East India Company was a



 14:26:12 11       trading company which developed significant



 14:26:14 12       interests in the subcontinent, India today, and



 14:26:19 13       which developed an army, won battles and became a



 14:26:25 14       kind of corporate sovereign.  The status of the



 14:26:29 15       East India Company in the last two decades of the



 14:26:31 16       18th century in India was regarded as problematic,



 14:26:37 17       and one of the great dramas of British



 14:26:39 18       constitutional history, not just Imperial history,



 14:26:43 19       constitutional history was the trial of Warren



 14:26:45 20       Hastings by Parliament and in which Edmund Burke



 14:26:48 21       famously led the case against.



 14:26:51 22                   So that is symptomatic of issues that



 14:26:56 23       Imperial authorities had to deal with about the



 14:26:59 24       treatment of Indigenous communities in India.  You



 14:27:05 25       had issues of religious pluralism as well.  You had
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 14:27:13  1       the status of slave communities, status of free



 14:27:16  2       communities, as well as the status of Indigenous



 14:27:17  3       communities, and in Quebec, of course, the defeated



 14:27:21  4       French population.



 14:27:22  5                   So these are issues that the empire had



 14:27:25  6       not dealt with before, and it dealt with them, as



 14:27:30  7       it always did, incrementally, issue by issue, and



 14:27:33  8       it was through this that the policy of protection



 14:27:38  9       came and emerged.



 14:27:41 10                   Protection describes the relation



 14:27:45 11       between the Crown and the subject population.  As



 14:27:52 12       we go into the first decades of the 19th century,



 14:27:56 13       which is where you set your question, the notion of



 14:27:59 14       protection is becoming more textured.  Its



 14:28:06 15       fundamental premise is that the class of persons



 14:28:10 16       within the protected community are subjects of the



 14:28:13 17       Crown.  They are regarded as a vulnerable class,



 14:28:16 18       and they are subject to protection by and through



 14:28:20 19       the Crown.



 14:28:20 20                   Now, when the Victorians or people just



 14:28:24 21       before the Victorians identified classes of people,



 14:28:27 22       it was not to confer them with rights but to



 14:28:31 23       explain or to justify some form of civic



 14:28:35 24       disability.  And that is, indeed, as we see from



 14:28:37 25       the material that I give in my report, the position
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 14:28:40  1       of Indigenous communities.  They were regarded as a



 14:28:44  2       group.  They were not regarded as owning property



 14:28:46  3       in an individual sense, which would have



 14:28:48  4       enfranchised and given them the vote.  Jury



 14:28:55  5       service, they were unable to; the question of them



 14:28:56  6       giving evidence because they were non-Christian,



 14:28:58  7       they couldn't take the oath on the Bible.  All of



 14:29:00  8       those became issues surrounding their protected



 14:29:03  9       status.



 14:29:03 10                   So protection was also something that



 14:29:05 11       was particular to communities as, for example, the



 14:29:07 12       communities after the abolition of slavery or to a



 14:29:12 13       particular type of Indigenous person.  And



 14:29:14 14       protection is a concept that has differing degrees



 14:29:19 15       of intensity from the group, but one can see it



 14:29:22 16       also in England with regards to groups that the



 14:29:25 17       early Victorian social legislation set aside.



 14:29:27 18       Women, of course, were probably the most notable



 14:29:30 19       category because they didn't have the vote, but



 14:29:34 20       they were also the indigent, children, the mentally



 14:29:41 21       disabled.  These were groups that the Victorian



 14:29:46 22       role identified as under some form of protection.



 14:29:49 23                   Protection is a wide-spanning term,



 14:29:51 24       generic, depends upon context, but it is basically



 14:29:54 25       the term that describes not the enjoyment of full
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 14:30:03  1       civic competence and status.



 14:30:04  2                   Q.   Was there a legal doctrine in the



 14:30:06  3       18th and 19th century that acted as a basis for the



 14:30:09  4       idea that the state -- or rather the King, the



 14:30:13  5       Crown, should be playing a protective role?



 14:30:15  6                   A.   Well, this, of course, came from



 14:30:20  7       the long-established principles and debates over



 14:30:24  8       King-ship.  Being a King was to hold an office, and



 14:30:28  9       it came with responsibilities.



 14:30:31 10                   The responsibilities -- and the King



 14:30:38 11       would be judged by his people according to the way



 14:30:40 12       in which he had comported with the expectations of



 14:30:45 13       a sovereign.



 14:30:47 14                   And so in the Imperial setting, the



 14:30:51 15       other important word we needed to have onboard is



 14:30:55 16       "prerogative" because this was a prerogative



 14:30:57 17       governed by and through -- this was, sorry, an



 14:30:59 18       empire governed by and through prerogative from the



 14:31:02 19       outset until the end or the eclipse of Imperial



 14:31:07 20       management in the 19th century with the rise of



 14:31:10 21       colonial self --



 14:31:11 22                   Q.   You have in fact anticipated my



 14:31:14 23       next question --



 14:31:15 24                   THE COURT:  Okay.  I am going to



 14:31:16 25       interrupt you.  I don't usually do this, sir, but
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 14:31:18  1       it may be awhile before I get to ask a question,



 14:31:21  2       and I would like to know now what period of time



 14:31:24  3       you are describing as Victorian.



 14:31:25  4                   THE WITNESS:  Victorian --



 14:31:27  5                   THE COURT:  You said it three times.



 14:31:28  6                   THE WITNESS:  Technically that would be



 14:31:30  7       1837, but we are dealing with the Treaty in 1836,



 14:31:33  8       so I'm taking that in an approximate sense



 14:31:37  9       commencing in the 1830s.



 14:31:39 10                   THE COURT:  1830s?



 14:31:40 11                   THE WITNESS:  Yes.



 14:31:41 12                   THE COURT:  Thank you.



 14:31:42 13                   THE WITNESS:  Thank you.  I should be



 14:31:44 14       more decade-specific.



 14:31:46 15                   THE COURT:  Well, no, it is one of



 14:31:47 16       those things that perhaps all the lawyers in the



 14:31:49 17       room already knew that.  At least one is being kind



 14:31:51 18       to me and shaking her head.  Please go ahead,



 14:31:53 19       Mr. McCulloch.



 14:31:54 20                   BY MR. McCULLOCH:



 14:31:54 21                   Q.   Actually if we could just jump



 14:31:55 22       back one question.  I asked you about the Aborigine



 14:32:01 23       Protection Society and its understanding of the



 14:32:06 24       word "protection".



 14:32:07 25                   A.   Well, during the late 18th
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 14:32:08  1       century, see there arose the rights of man, the



 14:32:14  2       romantic movement, a great belief that individuals



 14:32:17  3       had inherent rights.  And this became influential,



 14:32:22  4       and it was also a revival of the evangelical



 14:32:25  5       thinking, stronger Christian feeling.  There was a



 14:32:28  6       surge of Christianity, and that resulted -- that



 14:32:31  7       produced one movement.  One movement it produced is



 14:32:33  8       the movement for the abolition of slaveries.



 14:32:35  9                   This was led by a man called William



 14:32:38 10       Wilberforce, who had a conversion, as though he had



 14:32:42 11       been thrown from his horse, and had converted to



 14:32:45 12       the recognition of the evils of slavery.  It was a



 14:32:48 13       movement.  It was very influential, long-lasting,



 14:32:52 14       the abolition of the slave trade heard in the 19th



 14:32:58 15       century, followed by the abolition of slavery



 14:33:00 16       itself in 1834.



 14:33:01 17                   From that movement -- or from that



 14:33:04 18       movement, some call a humanitarian movement, but



 14:33:08 19       technically it should be called a philanthropical



 14:33:10 20       movement.  From that movement came the protection



 14:33:13 21       of aborigines movement.  Now, this was not only



 14:33:16 22       associated with a society formed in the immediate



 14:33:21 23       aftermath of the foundation of a parliamentary



 14:33:24 24       Select Committee in 1836.  It also came from



 14:33:29 25       missionary societies who were concerned with the
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 14:33:34  1       souls of Aboriginal peoples across the British



 14:33:44  2       Empire.



 14:33:45  3                   There were numerous societies.  Church



 14:33:48  4       missionary society, London Missionary Society are



 14:33:51  5       examples.



 14:33:52  6                   So we have this great humanitarian



 14:33:55  7       movement, pressure groups, an early form of



 14:33:58  8       pressure groups arising during the 1830s.



 14:34:01  9                   Now, it is important to note that it is



 14:34:06 10       the Aborigines protection society.  It is not the



 14:34:09 11       Aborigines rights societies because we are not in a



 14:34:12 12       rights-based era yet.  It has become fashionable



 14:34:15 13       for people to see this period as the beginning of



 14:34:17 14       the modern notion of human rights, but in fact the



 14:34:22 15       rights that are there are the rights of the Crown



 14:34:25 16       in relation to -- or rather, the duties of the



 14:34:28 17       Crown in relation to protection.



 14:34:30 18                   So the pressure that is being applied



 14:34:32 19       is not to recognize rights but to look on the Crown



 14:34:35 20       to exercise its protective powers in an



 14:34:40 21       ameliorative and improving, bettering way.



 14:34:46 22                   Q.   There is one word that I wanted to



 14:34:48 23       ask you about.  It may be that the Court is



 14:34:50 24       sufficiently familiar with it, but it is a very



 14:34:53 25       important word in what you have just been saying.
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 14:34:58  1       How was the word "evangelical" understood in the



 14:35:03  2       first few decades of the 19th century?



 14:35:05  3                   A.   Well, evangelical could apply to a



 14:35:11  4       range or a spectrum of Protestant beliefs, but the



 14:35:16  5       evangelical movement, so there were Quakers,



 14:35:20  6       Methodists, and there were Anglicans.  They all had



 14:35:23  7       their different branches of evangelical, but they



 14:35:28  8       were united in a conception of the man born from a



 14:35:34  9       common ancestor, so every human being was part of



 14:35:39 10       the same family of man.  We are in a period before



 14:35:42 11       the development of Darwinian theories which



 14:35:47 12       suggested that that was not the case, that there



 14:35:49 13       were in fact many ancestors, but we are in a period



 14:35:52 14       of monogenesis, and that has a strong impact in



 14:35:56 15       this particular case upon the conceptualization of



 14:35:59 16       a policy, orientation to management of First



 14:36:04 17       Nations.



 14:36:04 18                   Q.   And could you explain that impact?



 14:36:06 19                   A.   The impact came in relation to an



 14:36:15 20       advocated policy of removal.  Removal was a policy



 14:36:22 21       approach that American states, supported by



 14:36:31 22       president Andrew Jackson, had begun taking during



 14:36:34 23       the 1820s, and it involved the permanent removal of



 14:36:39 24       Indigenous populations to places far away so that



 14:36:45 25       the lands that they had used as hunting grounds
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 14:36:47  1       could be used for more intense sedentary



 14:36:51  2       agriculture.



 14:36:52  3                   And this, of course, is what happened



 14:36:54  4       to the Cherokee.  This is very famous, and it is a



 14:36:58  5       very tragic tale.



 14:37:01  6                   So removal was regarded in some



 14:37:05  7       quarters as a policy option.



 14:37:06  8                   When Bond Head becomes the Lieutenant



 14:37:12  9       Governor, he becomes convinced by this policy, and



 14:37:17 10       he attempts to initiate this policy direction



 14:37:21 11       towards removal in Treaty 45 1/2.



 14:37:25 12                   Now, the policy had been raised and



 14:37:31 13       explored before he became a Lieutenant Governor.



 14:37:37 14       Anderson and Elliot had made a kind of --



 14:37:41 15                   Q.   Just a moment.  If you could



 14:37:44 16       remind us who T.G. Anderson is -- or was, rather?



 14:37:48 17                   A.   Thomas Gummarsall Anderson, an



 14:37:51 18       important figure in the Indian Affairs Department,



 14:37:53 19       he would later become Superintendent, and Elliot,



 14:38:00 20       an Anglican missionary who was also present at



 14:38:05 21       Treaty 45 1/2 and its conclusions.



 14:38:06 22                   So they go on a reconnaissance trip and



 14:38:08 23       decide that Manitoulin Island might be a good place



 14:38:10 24       for all of the Western Indians to be permanently



 14:38:13 25       located.
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 14:38:14  1                   And Sir John Colborne recommends this



 14:38:18  2       policy, as he is finishing up, and as --



 14:38:21  3                   Q.   I'm sorry to keep interrupting --



 14:38:25  4                   A.   Sir John Colborne was Lieutenant



 14:38:28  5       Governor before Sir Francis Bond Head.  So Sir



 14:38:31  6       Francis Bond Head takes the relay baton, and he



 14:38:33  7       decides that he is going to run with this idea.



 14:38:36  8       And that essentially is what we see in Treaty 45



 14:38:41  9       and Treaty 45 1/2.



 14:38:42 10                   We see the initiation of a policy



 14:38:46 11       direction that was not to take root, and the reason



 14:38:53 12       for that was because of the strong objection and



 14:38:58 13       pressure exerted on the Colonial Office and the



 14:39:02 14       Secretary of State, Lord Glenelg, against this



 14:39:06 15       policy of removal.  It was regarded as an American



 14:39:11 16       policy that was inhumane, but the objection more



 14:39:16 17       was the theological one that supposed that First



 14:39:23 18       Nations were not part of the same family of man and



 14:39:25 19       that they were inherently incapable of redemption.



 14:39:30 20                   Basically the thinking was -- and it



 14:39:34 21       shows how solipsistic Christian thought was then --



 14:39:38 22       that, well, if I was an Indian, I would want to be



 14:39:41 23       converted too, and that was the thinking as it was



 14:39:44 24       then.



 14:39:44 25                   Q.   Well, was there any connection
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 14:39:47  1       between these evangelicals in the first decades,



 14:39:52  2       indeed the first half of the 19th century, and the



 14:39:56  3       Colonial Office?



 14:39:57  4                   A.   Well, the Colonial Office was



 14:40:01  5       established in the late 1820s as part of the



 14:40:08  6       bureaucratic organization of the British state that



 14:40:13  7       is occurring.



 14:40:15  8                   The legal counsel, James Stephen, comes



 14:40:20  9       under Secretary of State.  James Stephen, a very



 14:40:24 10       famous colonial administrator, he is associated



 14:40:27 11       with what is known as the Clapham Sect, the



 14:40:32 12       evangelicals.  The Clapham sect refers to a group



 14:40:38 13       of families in south London who lived what we would



 14:40:40 14       today call a hippie lifestyle, sharing houses and



 14:40:43 15       ways of life and in each other's pockets and all



 14:40:46 16       subscribing to the same Christian belief.



 14:40:48 17                   So James Stephen had strong connections



 14:40:50 18       with the evangelical movement, though historian



 14:40:55 19       after historian has looked into his management of



 14:40:57 20       the Colonial Office, and he comes out of it pretty



 14:41:01 21       clean.  He is not regarded as an advocate for the



 14:41:05 22       missionaries at all, and in many respects, it is



 14:41:08 23       clear that he was embarrassed by some of them.



 14:41:11 24                   So we have James Stephen.  Lord Glenelg



 14:41:16 25       himself was on the Board of the London Missionary
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 14:41:20  1       Society, but he also was not regarded as an



 14:41:24  2       advocate for humanitarian groups, though that is



 14:41:30  3       not to say he wasn't accused or criticized in that



 14:41:33  4       regard, and the same with James Stephen.



 14:41:35  5                   The Colonial Office became



 14:41:38  6       controversial, at least in some quarters during the



 14:41:41  7       1830s, because of the so-called colonial reform



 14:41:44  8       movement that sought much easier access to colonial



 14:41:48  9       land than the ministry was prepared to allow.



 14:41:53 10                   Q.   If we could now return to



 14:41:56 11       something you started to answer, but I think we can



 14:41:59 12       now put in its context.  Prerogative, what was that



 14:42:06 13       in the first decades of the 19th century, or indeed



 14:42:10 14       the last decades of the 18th century on to the



 14:42:12 15       first decades of the 19th century?



 14:42:14 16                   A.   Thank you.  Well, it is important



 14:42:16 17       to understand that we are in a different legal



 14:42:20 18       world.  We are in a world where prerogative has



 14:42:23 19       much, much more prominence and importance and



 14:42:26 20       acceptance than prerogative today.



 14:42:31 21                   The prerogative enabled British



 14:42:39 22       Imperialism.  British Imperialism, if there was a



 14:42:42 23       source of the legal power that was being exercised



 14:42:45 24       for most of the time, it was the prerogative.  Only



 14:42:49 25       occasionally did the Westminster Parliament
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 14:42:53  1       intervene or legislate on Imperial matters.  There



 14:42:58  2       was the trade and navigations acts, but they were



 14:43:02  3       considered as legitimate because they covered trade



 14:43:06  4       within the empire.



 14:43:07  5                   The Imperial parliament did not



 14:43:13  6       legislate for the colonies -- you see, there was a



 14:43:15  7       period in 1765 which sparked the American



 14:43:19  8       Revolution.  And after the American Revolution, it



 14:43:22  9       was most cautious not to intervene.  The Imperial



 14:43:24 10       parliament recognized that the governing of the



 14:43:27 11       empire was a matter for, to use the modern term,



 14:43:30 12       the executive, and when it intervened, it was to



 14:43:34 13       pump up or to enlarge an executive power or else,



 14:43:39 14       in the case of the Quebec Act, to put in something



 14:43:42 15       that was substantially similar to prerogative-based



 14:43:45 16       regimes, the Crown colony model.



 14:43:49 17                   Now, prerogative is power that was used



 14:43:55 18       to govern empire.  Prerogative from the early 17th



 14:43:58 19       century right through until the 1850s and the



 14:44:03 20       1860s, which is the dawn of the period of colonial



 14:44:07 21       responsible government.  And that is when



 14:44:09 22       legislators start setting out rules for Crown or



 14:44:15 23       government relations with Indigenous peoples.



 14:44:16 24                   The age of legislation begins 1860 in



 14:44:21 25       Canada.  Before then, we are in a prerogative era.
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 14:44:26  1                   Now, when we are going into a



 14:44:28  2       prerogative era, we are not going into a lawless



 14:44:32  3       society.  We are going into a zone, the exercise of



 14:44:38  4       lawful government that is predicated upon different



 14:44:42  5       notions than what we have, or at least they are



 14:44:45  6       stronger versions of that which reads more faintly



 14:44:52  7       today.



 14:44:52  8                   Prerogative --



 14:44:54  9                   Q.   If I could, this is an important



 14:44:56 10       question because prerogative, for modern day



 14:45:00 11       lawyers, has a very distinct meaning.



 14:45:02 12                   A.   Well, you see, the view of



 14:45:05 13       prerogative today is that prerogative comprises a



 14:45:09 14       bundle of particular powers that the Crown has



 14:45:12 15       because the Courts have recognized these as



 14:45:15 16       prerogative powers.



 14:45:16 17                   That is a modern view of public



 14:45:19 18       authority as an aggregate of specifically conferred



 14:45:22 19       powers.  That is a modern view of authority.



 14:45:25 20                   The historical view or the view in the



 14:45:31 21       18th and 19th century is not the same.  Prerogative



 14:45:37 22       describes the powers of the Crown, but that is not



 14:45:40 23       to say that they were open-ended and arbitrary.



 14:45:45 24       The powers of the Crown, the prerogatives were



 14:45:48 25       delegated by commission.  They were controlled and
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 14:45:52  1       monitored by instruction from London.  We have a --



 14:45:56  2                   Q.   Again, I'm sorry to keep on



 14:45:57  3       interrupting.  When you say "delegated by a



 14:46:00  4       commission", a commission from whom to whom?



 14:46:03  5                   A.   I'm sorry, from the Crown to



 14:46:06  6       Governors.  When we talk about Imperial governance,



 14:46:08  7       the important figure is the Governor.  The Governor



 14:46:12  8       described an office that represented the Crown



 14:46:15  9       within the colonies.  So in the Crown's name, the



 14:46:18 10       Governor would constitute courts, appoint officers



 14:46:22 11       and exercise all the powers of government that the



 14:46:27 12       Crown held and had conferred by commission.



 14:46:30 13                   The --



 14:46:32 14                   Q.   And the term "instructions", does



 14:46:35 15       that have a -- what meaning did that have at the



 14:46:37 16       time?



 14:46:37 17                   A.   "Instructions" is a term of art.



 14:46:40 18       It refers to two types.



 14:46:43 19                   First of all, there are the informal



 14:46:45 20       instructions that were issued under the signed



 14:46:49 21       manual to Governors.  These documents were secret,



 14:46:52 22       and they were standardized.  Over the years, they



 14:46:57 23       became a form of obsolete provisions and rather



 14:47:04 24       top-heavy.  But they described how Governors were



 14:47:09 25       to -- what kind of legislation they could
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 14:47:11  1       countenance, not countenance, to send legislation



 14:47:14  2       to the Privy Council for allowance or disallowance,



 14:47:17  3       features like that.



 14:47:18  4                   The informal instructions were in



 14:47:22  5       dispatches that were sent in the 19th century from



 14:47:29  6       the Colonial Office and earlier from Secretary of



 14:47:32  7       State, often through the Board of Trade, to



 14:47:37  8       colonial Governors, and these were instructions as



 14:47:40  9       well contained in dispatches from London.



 14:47:42 10                   The technical status of instructions



 14:47:45 11       were that a Governor was not acting unlawfully if



 14:47:48 12       he acted in breach of his instructions.  Governors,



 14:47:53 13       if they crossed a line, could be recalled, but



 14:47:58 14       generally speaking, Governors had a wide ambit of



 14:48:02 15       discretion within the compass of their commission



 14:48:07 16       and according to the tenor of their instructions.



 14:48:08 17                   So Governors were the important



 14:48:13 18       characters or figures in the governing of the



 14:48:17 19       empire.  And we have in Bond Head a representative



 14:48:22 20       of the Imperial era, and we have some of the



 14:48:27 21       features anomalously captured in Treaty 45 1/2.



 14:48:31 22                   So the prerogative was disciplined.  It



 14:48:38 23       was exercised according to a hierarchy, a rank of



 14:48:44 24       officers from whom instructions from superior would



 14:48:50 25       run down and ever refining, ramifying, into more
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 14:48:54  1       specific instructions, and up the other way.  So



 14:48:56  2       these were the neurons running through the spine of



 14:48:59  3       the British Empire.  And that body of office was



 14:49:01  4       always changing and reorganizing as new officers



 14:49:04  5       were constituted or as circumstances changed or as



 14:49:07  6       new parts of the world became part of British



 14:49:11  7       territory.



 14:49:11  8                   Q.   You have referred to this



 14:49:14  9       prerogative as disciplined.  Could you explain what



 14:49:19 10       the mechanism of discipline was?  How would they



 14:49:26 11       discipline itself?



 14:49:27 12                   A.   When I spoke of features that we



 14:49:29 13       would recognize, I'm going to use a modern term



 14:49:31 14       because I think it is better to explain it.  The



 14:49:33 15       difference between administrative practices and



 14:49:36 16       legally-required practices for public



 14:49:38 17       decision-makers.



 14:49:41 18                   In the 18th century, we see in the



 14:49:44 19       Royal Proclamation a very good example of the



 14:49:48 20       organization, the disciplining of the exercise of



 14:49:50 21       discretion, and to simply say that there was a full



 14:49:56 22       executive discretion is not to say it wasn't



 14:49:59 23       unbounded.  It was internally monitored, internally



 14:50:02 24       controlled through the mechanisms of reporting to



 14:50:04 25       the superior, London, overhauling, disagreeing or
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 14:50:09  1       of Governors being recalled.



 14:50:11  2                   So there was a disciplined procedure,



 14:50:14  3       and most Governors would follow the routine.  But



 14:50:18  4       that didn't mean that they were legally obliged to.



 14:50:20  5       One should not confuse administrative procedures to



 14:50:23  6       organize the exercise of a sovereign discretion so



 14:50:27  7       that the discretion is exercised consistently,



 14:50:30  8       evenly within the class on the one hand from



 14:50:34  9       externally-imposed obligations.



 14:50:36 10                   That is what parliament does, and that



 14:50:40 11       didn't happen in an Imperial context.  Parliament



 14:50:43 12       was respectful of Imperial matters as the rightful



 14:50:47 13       province of the executive.



 14:50:48 14                   Q.   I have one more question to ask



 14:50:50 15       about prerogative before moving on to another one



 14:50:54 16       of your recurring themes.  What was the role of



 14:50:59 17       sovereign comportment in prerogative?



 14:51:01 18                   A.   Well, sovereign comportment is a



 14:51:06 19       concept that I have been developing and will be



 14:51:08 20       looking at more thoroughly in the book I'm working



 14:51:11 21       on that concerns the office of sovereign because



 14:51:20 22       there was a lot written about this and a lot of



 14:51:23 23       discussion of it.



 14:51:23 24                   A monarch, a sovereign, was expected to



 14:51:30 25       comport themselves with the dignity and the
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 14:51:32  1       requirements of the office.  We might put this into



 14:51:38  2       the honour of the Crown, but the honour of the



 14:51:40  3       Crown lay in the proper performance of office.



 14:51:44  4                   So when the Royal Proclamation was



 14:51:49  5       issued -- the sovereign comportment is to ensure



 14:51:52  6       that there is evenness and consistency between



 14:51:54  7       groups because there would be different members of



 14:51:58  8       a large class, and sovereign comportment is the way



 14:52:03  9       in which we see the Crown taking measures and



 14:52:06 10       instructing its officers in the field to behave in



 14:52:08 11       a way that does not give preferential treatment or



 14:52:12 12       discriminatory treatment.



 14:52:13 13                   It is an internalized way of ordering a



 14:52:17 14       discretion, and the Royal Proclamation is utterly a



 14:52:20 15       reflection of that.



 14:52:20 16                   Q.   Now, earlier you said that the



 14:52:24 17       conclusion of the Seven Years' War had left Britain



 14:52:28 18       facing the issue of what, I guess, we would call



 14:52:32 19       the multicultural empire around the world.  Were



 14:52:36 20       these developments in Upper Canada or British North



 14:52:42 21       America unique?  Were these problems being



 14:52:45 22       addressed in other parts of the empire?



 14:52:48 23                   A.   Well, the problems certainly were



 14:52:50 24       occurring in other parts of the empire.  Indigenous



 14:52:56 25       peoples in Australia and New Zealand is the obvious
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 14:52:59  1       example and southern Africa.  Of course, the way in



 14:53:02  2       which responses played out depended upon time,



 14:53:04  3       place, cultural specificity, the offices involved.



 14:53:07  4                   But there were themes of Imperial



 14:53:12  5       governance, how and by what means do you establish



 14:53:15  6       the status and the way in which you govern the



 14:53:17  7       relations, and the prerogative and protection were



 14:53:22  8       at the very heart of it and the status of subjects.



 14:53:24  9                   The reason why subjects became so



 14:53:27 10       important was because subjecthood was associated



 14:53:33 11       with the emancipation movement, with slavery, the



 14:53:36 12       abolition of slavery because the British would not



 14:53:39 13       countenance slavery over a British subject.  And



 14:53:43 14       that fed into the protection as it took an aspect



 14:53:47 15       for Aboriginal communities.



 14:53:49 16                   The Marshall Supreme Court in the



 14:53:57 17       United States in a trilogy of judgments described



 14:54:00 18       the native American communities as domestic,



 14:54:05 19       dependent nations.  Now, that was a classification



 14:54:10 20       that meant they weren't citizens; that meant in the



 14:54:14 21       eyes of the Colonial Office, James Stephen, that



 14:54:18 22       legitimated the Federal Governments going to war



 14:54:22 23       with Native Americans.  It was precisely because



 14:54:25 24       they were not American citizens and not given the



 14:54:27 25       protection of American law that the government was
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 14:54:32  1       able to proceed in that way.



 14:54:33  2                   So the Marshall cases and the American



 14:54:42  3       position on the status of native American



 14:54:44  4       communities was regarded very negatively in the



 14:54:48  5       Colonial Office because it was a denial of



 14:54:49  6       citizenship and a denial of protection from the law



 14:54:53  7       that the British saw themselves as giving.



 14:54:56  8                   So British policy was quite markedly



 14:55:01  9       within the official mind distinguished from the



 14:55:03 10       American.



 14:55:04 11                   Q.   The next question is a big one,



 14:55:07 12       and it may end up coming in a number of parts.  So



 14:55:11 13       if you would like to have a drink of water now, it



 14:55:16 14       might be a good idea.



 14:55:20 15                   A.   Thank you.



 14:55:21 16                   THE COURT:  Although you don't need to



 14:55:23 17       wait for Mr. McCulloch's permission.



 14:55:26 18                   BY MR. McCULLOCH:



 14:55:26 19                   Q.   One needs to encourage him to pay



 14:55:29 20       some attention to his own well-being.  Fathers are



 14:55:34 21       like that, they tend to forget to eat or drink.



 14:55:39 22                   One last issue in terms of recurrent



 14:55:41 23       themes, and as I said, it is perhaps the most



 14:55:44 24       difficult.  In the minds of the British



 14:55:52 25       office-holders, particularly but not exclusively in
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 14:55:57  1       Upper Canada in the first couple of decades,



 14:56:00  2       particularly the first three or four decades of the



 14:56:03  3       19th century, what did "civilization" mean?



 14:56:08  4                   A.   It was often said that there were



 14:56:13  5       two policies, protection, plus civilization, and



 14:56:18  6       that the policy was both.



 14:56:20  7                   In practice, protection took up all the



 14:56:24  8       time because it involved dealing with



 14:56:29  9       encroachments, problems of disorder on the



 14:56:33 10       boundaries of Native communities, separate



 14:56:38 11       communities, squabbles, dealing with those, dealing



 14:56:41 12       with the here and now.  That was what protection



 14:56:43 13       did, and that was what the Crown and the officers



 14:56:47 14       who were designated protectors or Superintendents



 14:56:49 15       spent most of their time doing.



 14:56:50 16                   Civilization, however, was the



 14:56:53 17       desiderata.  It was the --



 14:56:54 18                   Q.   It was the?



 14:56:56 19                   A.   The desiderata.  It was the



 14:56:59 20       desired policy outcome.  Now, the pursuit of



 14:57:03 21       civilization was never something that the Imperial



 14:57:07 22       authorities took a programatic approach to.  Pilot



 14:57:15 23       schemes here and there as, for example, I talk



 14:57:18 24       about in the report, but there was no concerted



 14:57:21 25       push towards civilization.  On the whole, they did
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 14:57:24  1       their long-established practice of British public



 14:57:27  2       administration, and that was they contracted out.



 14:57:30  3       Well, they didn't actually contract out, but they



 14:57:32  4       got the missionaries to do it.  They were happy



 14:57:34  5       that the missionary societies would take care of



 14:57:36  6       the civilization aspect.



 14:57:38  7                   Q.   And to place the missionary



 14:57:40  8       societies in the right context, what that you have



 14:57:45  9       already discussed would you link the missionary



 14:57:47 10       societies with?



 14:57:48 11                   A.   Well, the missionary societies



 14:57:49 12       were active in most British colonies, New Zealand,



 14:57:53 13       Australia and Canada, and they were the Imperial



 14:58:00 14       figures most active in spreading the word of God



 14:58:06 15       and actively encouraging Indigenous people to adopt



 14:58:12 16       a sedentary, Christian, agriculturalist lifestyle.



 14:58:16 17                   And we find them in Canada, and we find



 14:58:20 18       them in New Zealand and Australia.  We find



 14:58:23 19       different houses, low and high church, and we find



 14:58:27 20       them squabbling, having turf wars, and battling in



 14:58:30 21       a free market competition for the souls of



 14:58:33 22       Indigenous peoples, but the missionary societies



 14:58:35 23       are in -- or in the colonies doing that kind of



 14:58:40 24       thing.



 14:58:40 25                   So that is also an important feature.
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 14:58:43  1       So when we talk of protection and civilization,



 14:58:46  2       civilization tends to be more active in the



 14:58:51  3       encouragement of missionaries than the Crown



 14:58:54  4       actually adopting measures that would facilitate



 14:58:58  5       civilization.



 14:58:59  6                   Now, that distinction becomes important



 14:59:02  7       in the 1840s and 1850s.  It becomes important



 14:59:05  8       because the Imperial Government in London retained



 14:59:13  9       control of native affairs in Canada and in



 14:59:17 10       New Zealand until 1860 and 1862 respectively.  This



 14:59:23 11       was because it was thought that colonial



 14:59:29 12       politicians and legislatures were too



 14:59:33 13       self-interested to be able to govern First Nations



 14:59:38 14       in a disinterested and equal kind of a way.



 14:59:42 15                   So part of the -- "protection" isn't



 14:59:54 16       the right word.  During the 1840s and 1850s, there



 14:59:57 17       is a growing organization and disposition of



 15:00:02 18       provincial resources in the management of



 15:00:06 19       Indigenous affairs that becomes more institutional,



 15:00:14 20       bureaucratic one might say, and that establishes



 15:00:20 21       what the Imperial authorities read as signs of a



 15:00:24 22       commitment to the advancement of civilization.



 15:00:27 23                   The Gradual Enfranchisement Act 1857 --



 15:00:32 24                   Q.   Just a moment.  Could you repeat



 15:00:33 25       the name of the Act?
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 15:00:34  1                   A.   The Gradual Enfranchisement Act,



 15:00:37  2       provincial legislation of 1857, is read in London



 15:00:41  3       by both the Colonial Office and the Aborigine



 15:00:45  4       Protection Society as an indication that the



 15:00:49  5       colonies were committed to advancing the program of



 15:00:53  6       civilization, which meant individualizing the sense



 15:00:58  7       of responsibility of membership of the community,



 15:01:03  8       detribalization, and --



 15:01:06  9                   Q.   Just perhaps you could clarify or



 15:01:09 10       expand upon the term "detribalization"?



 15:01:13 11                   A.   "Assimilation" is a word that is



 15:01:15 12       sometimes used.  This is the policy goal of having



 15:01:22 13       each male member of the Aboriginal community owning



 15:01:24 14       property and exercising the vote, doing jury



 15:01:27 15       service and becoming an upstanding member of a



 15:01:32 16       community that valorized individual standing and



 15:01:40 17       responsibility.



 15:01:40 18                   So that, of course, is a distinctly



 15:01:43 19       western view and not that of First Nations.



 15:01:48 20                   The groups that advocated for



 15:01:56 21       Aboriginal communities, like the Aborigine



 15:01:58 22       Protection Society, were committed to a policy of



 15:02:00 23       assimilation.  So the Gradual Enfranchisement Act



 15:02:04 24       was read as an indication that the province was



 15:02:07 25       going to take seriously through enfranchisement the
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 15:02:10  1       business of turning First Nation -- male First



 15:02:17  2       Nation individuals into Christian farmers.



 15:02:19  3                   Q.   Okay.  Thank you.  I am now going



 15:02:23  4       to move on to a different issue although, of



 15:02:27  5       course, it is related to all those recurring themes



 15:02:31  6       that we have just been discussing, and I would like



 15:02:34  7       to go to some documents to address the question



 15:02:39  8       about whether Sir Francis Bond Head in 1836 thought



 15:02:46  9       he was or should have thought he was subject to any



 15:02:53 10       procedural requirements in the formulation of what



 15:02:58 11       we have come to call Treaties 45 and 45 1/2.



 15:03:04 12                   And I would like to ask you to turn to



 15:03:12 13       page 87 of your report, paragraph 5.32.  Now, we



 15:03:25 14       have talked about the 18th century genesis of the



 15:03:30 15       Royal Proclamation of 1763, but in the context of



 15:03:36 16       the years following 1763, was it seen as having any



 15:03:43 17       prescriptive legal force over procedures?



 15:03:48 18                   A.   So how did the official mind read



 15:03:58 19       or respond to the Royal Proclamation.  I think it



 15:04:06 20       is best to understand the response to it, again as



 15:04:13 21       I mentioned this morning, by starting from the



 15:04:16 22       negative, what it was not.



 15:04:18 23                   The Royal Proclamation was not a



 15:04:21 24       statute.  It is very fundamental it is not a



 15:04:24 25       statute.  It is not enacted by Westminister
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 15:04:29  1       parliament.  It is a Proclamation.



 15:04:34  2                   Given that it is not a statute, there



 15:04:40  3       is a consistent pattern of behaviour that is



 15:04:44  4       consistent with it not being a statute, and that is



 15:04:46  5       completely inconsistent with regarding it as a



 15:04:49  6       statute.



 15:04:49  7                   So if we take the counter-argument that



 15:04:53  8       is being made in contemporary -- by my contemporary



 15:04:57  9       colleagues that the Royal Proclamation was a



 15:04:59 10       statute, let's look at the behaviour clustering or



 15:05:07 11       surrounding the management of Indian relations at



 15:05:10 12       the time of the Proclamation and into the 19th



 15:05:13 13       century, as you ask.



 15:05:15 14                   So there are about eight general heads



 15:05:20 15       of conduct that I could describe in relation to



 15:05:24 16       this.  I could start with the two most glaring



 15:05:30 17       ones.



 15:05:30 18                   First of all, the Royal Proclamation



 15:05:31 19       was not a penal measure.  If it was a statute or if



 15:05:41 20       King George III had the power, accredited to a case



 15:05:45 21       called Campbell v. Hall, to issue prerogative



 15:05:49 22       legislation for Quebec, if it was the Indian



 15:05:54 23       provisions represented prerogative legislation,



 15:05:57 24       then they could have had a penal effect.



 15:05:59 25                   But officials did not regard the
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 15:06:02  1       official -- the Royal Proclamation as having any



 15:06:05  2       penal effect because Governors were instructed that



 15:06:08  3       they had to solicit legislation from colonial



 15:06:13  4       assemblies to create penal offences.  There was a



 15:06:17  5       civil offence of trespassing on Crown land, but to



 15:06:21  6       create a penal offence by crossing the boundary



 15:06:24  7       line, for example, legislation had to be passed by



 15:06:27  8       the colonial legislatures.



 15:06:28  9                   Now, in 1763 and afterwards, most of



 15:06:31 10       them weren't going to do that.  It happened in



 15:06:33 11       Canada in 1839.  1839 is the legislation --



 15:06:39 12       anti-trespassing legislation that the Royal



 15:06:41 13       Proclamation in 1763 had contemplated.



 15:06:43 14                   Proclamation is an announcement of



 15:06:47 15       Crown pleasure.  It is like a press statement.  It



 15:06:49 16       is not an inherently legislating instrument unless



 15:06:52 17       you are exercising it in relation to the power



 15:06:56 18       recognized in Campbell v. Hall.  I'll come to



 15:07:02 19       Campbell v. Hall and the fuller problem with that



 15:07:05 20       in a moment.



 15:07:06 21                   So Governors were instructed to obtain



 15:07:08 22       legislation.  If they couldn't get the legislation,



 15:07:09 23       and they wanted to take action, criminal action



 15:07:12 24       against settlers in Indian country, they used the



 15:07:15 25       old common law proceedings of disturbance of the
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 15:07:18  1       peace.  We find Carleton saying that --



 15:07:21  2                   Q.   Carleton?



 15:07:22  3                   A.   Governor Carleton.



 15:07:24  4                   Q.   And he was Governor General



 15:07:27  5       roughly when?



 15:07:27  6                   A.   After Murray in the mid-1760s in



 15:07:32  7       Quebec.  He issued a Proclamation in 1766



 15:07:38  8       indicating that trespassers on Indian country, he



 15:07:40  9       would take proceedings as disturbers of the peace,



 15:07:43 10       so he was exercising a common law power because the



 15:07:46 11       legislation had not been passed that the Royal



 15:07:49 12       Proclamation contemplated.



 15:07:50 13                   So the Royal Proclamation cannot be



 15:07:54 14       prohibiting in the sense of creating a penalty for



 15:07:59 15       trespassing or squatting in Indian country.



 15:08:01 16                   That is the first example.



 15:08:03 17                   The second example is that after the



 15:08:07 18       Proclamation issued, there was a flood of



 15:08:10 19       petitioning from individuals at all levels seeking



 15:08:15 20       exemption from the policies set out in the Royal



 15:08:22 21       Proclamation.



 15:08:22 22                   Q.   Could I just -- petitioning, could



 15:08:26 23       you clarify the role of petitioning in the context



 15:08:30 24       of the 18th and early 19th century?



 15:08:33 25                   A.   Petitions, there were two types of
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 15:08:35  1       petitions to the Crown; petitions of right, which



 15:08:40  2       to bring an action in court required the fiat, or



 15:08:43  3       petitions of grace.



 15:08:44  4                   A petition of grace is a subject



 15:08:46  5       falling upon the sovereign to exercise a



 15:08:51  6       prerogative power in a beneficent, positive way



 15:08:58  7       that the petitioner seeks.  It is a claim upon



 15:09:01  8       royal grace.  "Grace" means the discretion of the



 15:09:04  9       sovereign.



 15:09:05 10                   So there were numerous petitions from



 15:09:08 11       all levels seeking exemption from the Indian



 15:09:11 12       provisions of the Royal Proclamation.  Sir William



 15:09:15 13       Johnson himself made an application seeking



 15:09:17 14       recognition of a gift the Mohawk had made of lands



 15:09:22 15       along the Hudson River.



 15:09:26 16                   George Wharton was involved in a



 15:09:28 17       well-known -- and Benjamin Franklin were involved



 15:09:31 18       in a well-known project to create a new colony in



 15:09:35 19       the interior to be known as Vandalia, and they got



 15:09:41 20       the approval of the ministry, but the revolution



 15:09:45 21       broke out and that didn't happen.



 15:09:47 22                   So there was a stream of applications



 15:09:51 23       and petitioning for exemption or relaxation of the



 15:09:55 24       requirements of the Royal Proclamation.



 15:09:56 25                   Now, if the Royal Proclamation had been
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 15:10:01  1       a statute, these would have been people throwing



 15:10:04  2       themselves upon a dispensing power that had been



 15:10:06  3       outlawed in the Bill of Rights in 1689.  The Bill



 15:10:14  4       of Rights 1689 declares as an unlawful Stuart



 15:10:17  5       pretense, the suspending and dispensing of laws.



 15:10:20  6                   In all of this, applications and



 15:10:24  7       petitioning and lobbying in London, there is no



 15:10:26  8       suggestion that it is misconceived or



 15:10:29  9       constitutionally irregular.  There is no calling



 15:10:32 10       upon the exercise of a dispensing power.  That



 15:10:35 11       argument is not happening.  So there is an



 15:10:37 12       acceptance that the Crown has some discretion to



 15:10:41 13       relax or not to apply the policies set out in the



 15:10:44 14       Royal Proclamation.



 15:10:45 15                   The Proclamation doesn't say that.



 15:10:48 16       That is presumed that that discretion inheres.  So



 15:10:51 17       that tells me that we are not dealing with a



 15:10:54 18       statute or a rigid procedural power.



 15:10:58 19                   And if you look in my report on -- and



 15:11:02 20       Bond Head knew that -- page 88, at the very end of



 15:11:07 21       paragraph 5.32, we have the instructions from Lord



 15:11:22 22       Glenelg to Durham.



 15:11:22 23                   Q.   Just to remind us, who is Lord



 15:11:25 24       Durham?



 15:11:25 25                   A.   Lord Durham is the Governor
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 15:11:27  1       General of Canada and, of course, he was



 15:11:29  2       responsible for the writing of the Durham Report.



 15:11:34  3       And he is about to go upon his mission to Canada



 15:11:41  4       and sweeps through the country and ends up with the



 15:11:44  5       famous Durham Report.  And one of the distinctive



 15:11:48  6       features of the Durham Report and the Durham



 15:11:50  7       mission is that Durham was given instructions --



 15:11:53  8       and these are them -- on principles, relevant



 15:11:58  9       principles for the management of relations with



 15:12:01 10       First Nations.



 15:12:02 11                   Q.   Professor McHugh, would it be



 15:12:04 12       useful if we put the 1838 Glenelg dispatch on the



 15:12:12 13       screen, since you seem to be referring to it fairly



 15:12:15 14       often in your report?



 15:12:16 15                   A.   It could be -- if you put the



 15:12:18 16       entire document up, I will be referring to matters



 15:12:21 17       that come further in my evidence, and I can make



 15:12:23 18       the point now, if that would suit.



 15:12:25 19                   Q.   Well, perhaps if you could simply



 15:12:27 20       flag them for us now, and we can develop them in



 15:12:30 21       detail.



 15:12:30 22                   A.   Thank you.  That would be great,



 15:12:31 23       thank you.



 15:12:32 24                   Q.   In the appropriate place.



 15:12:33 25                   So if I could have Exhibit 1264, a
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 15:12:42  1       letter of Earl Durham from Lord Glenelg, dated



 15:12:48  2       August 22nd, 1838.  Now, I believe the part that



 15:12:52  3       you were just now talking about is page 5 of the



 15:12:56  4       PDF, page 9 of the document?



 15:12:57  5                   A.   Correct.  Let me just find my copy



 15:13:03  6       here.  So we have the letter to -- from the



 15:13:33  7       Secretary of State to Durham.  If we look at what



 15:13:38  8       it says at the end, I conclude with three general



 15:13:46  9       observations, and these are observations about the



 15:13:48 10       conduct of the management of First Nations



 15:13:50 11       relations at a time when that is a power under the



 15:13:56 12       prerogative, and the prerogative provides the



 15:13:59 13       basis.



 15:14:00 14                   It begins:



 15:14:01 15                        "I conclude with Three general



 15:14:05 16                   Observations:"



 15:14:06 17                   So the first one is:



 15:14:08 18                        "It should be regarded as a



 15:14:09 19                   fixed Principle in any Arrangements



 15:14:10 20                   that may be made regarding the



 15:14:12 21                   Indians, that their Concerns must be



 15:14:14 22                   continued under the exclusive Care



 15:14:16 23                   and Superintendence of the Crown."



 15:14:21 24                   Now, the Aborigine Select Committee



 15:14:26 25       recently has issued a recommendation exactly to
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 15:14:31  1       that effect, and the "Crown" there means the



 15:14:35  2       Imperial Crown and that it remains a matter for the



 15:14:39  3       exercise of the executive discretion of government.



 15:14:42  4                   And you see why, as you read down, that



 15:14:49  5       it is not regarded as something which colonial



 15:14:53  6       assemblies could be given control of.



 15:14:58  7                   Now that, as I have said a moment or



 15:15:01  8       two ago, is about to disappear because the Gradual



 15:15:07  9       Enfranchisement Act demonstrates the commitment of



 15:15:08 10       the provincial legislature --



 15:15:11 11                   Q.   Professor McHugh, I think your



 15:15:13 12       voice is getting --



 15:15:14 13                   A.   -- to civilization.  I'm sorry.



 15:15:15 14       Thank you.



 15:15:16 15                   But the 1830s, the governing principle



 15:15:24 16       is one of the Imperial Crown having the exclusive



 15:15:28 17       care and superintendence of relations.



 15:15:32 18                   There was then, at point 2, a statement



 15:15:34 19       made about the Colonial Assembly granting money for



 15:15:41 20       the purposes of advancing the civilization program



 15:15:44 21       and how they missed that opportunity with Upper



 15:15:47 22       Canada but that they hoped that Upper Canada will



 15:15:49 23       be able to assume financial responsibility.  If you



 15:15:53 24       could scroll down, please, you'll see that at the



 15:15:55 25       top of the next page.
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 15:15:59  1                   So we see that:



 15:16:00  2                        "[...] in the Proposals made to



 15:16:03  3                   the Assembly of the different



 15:16:05  4                   Provinces respecting the Cession of



 15:16:06  5                   the Crown Revenues in return for a



 15:16:08  6                   fixed Civil List some Stipulation



 15:16:13  7                   was not introduced securing a



 15:16:16  8                   Portion of the annual Revenues for



 15:16:16  9                   the social and religious Improvement



 15:16:18 10                   of the Indians."



 15:16:19 11                   So the argument over presents and the



 15:16:24 12       funding of cessions became an argument over who was



 15:16:30 13       going to bear the cost.



 15:16:31 14                   And we can see that that is going on



 15:16:35 15       there, and it continues to go on into the 1840s.



 15:16:38 16                   But if we could scroll down more



 15:16:42 17       pertinently to what I have been saying, point 3.



 15:16:49 18       Having just expressed hope that an appeal to the



 15:16:53 19       justice and liberality of the local legislature



 15:16:56 20       will result in steps being taken, he refers here to



 15:17:00 21       the same spirit:



 15:17:03 22                        "[...] with the Question of



 15:17:04 23                   Lands for the Indians."



 15:17:05 24                   But the spirit here applies to the



 15:17:08 25       Crown's representative to the Governor.  And here
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 15:17:10  1       is a very clear statement:



 15:17:12  2                        "However rigidly the Rules



 15:17:13  3                   respecting the Disposal of Lands may



 15:17:15  4                   be observed in general, and it is



 15:17:17  5                   necessary to observe them with the



 15:17:19  6                   utmost Strictness, yet if in any



 15:17:22  7                   Case it be for the clear Advantage



 15:17:23  8                   of the Indians to depart from those



 15:17:25  9                   Rules the Departure ought without



 15:17:28 10                   Hesitation to be sanctioned."



 15:17:29 11                   So in other words, there are in place



 15:17:34 12       for people like Bond Head, the Governors, there are



 15:17:38 13       protocols, procedures, ways of doing things already



 15:17:44 14       in place.  Keep to them, but you can do otherwise.



 15:17:49 15       So there is no rigid legal framework.  There is no



 15:17:52 16       checklist.  There is nothing about having to do



 15:17:56 17       certain things, but we have done it a certain way,



 15:17:58 18       keep doing it.



 15:17:59 19                   So -- and that is the history that you



 15:18:03 20       have.  But there is a history that has an anomaly



 15:18:07 21       in Treaty 45 and Treaty 45 1/2.



 15:18:11 22                   Q.   And as you said, we'll be



 15:18:13 23       returning to this document at sometime in the



 15:18:20 24       future to discuss points very specifically relevant



 15:18:22 25       to the Manitoulin --
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 15:18:23  1                   A.   That's right.  There is a question



 15:18:24  2       in there also about the nature of legal security



 15:18:26  3       and Crown grants, to which we will come later.



 15:18:29  4                   Q.   We'll come back then.  While we



 15:18:31  5       are, though, on this topic of regulations and



 15:18:36  6       binding legal procedural matters, again in



 15:18:41  7       paragraph 5.3, you make a reference to the



 15:18:45  8       Dorchester Regulations of 1794.



 15:18:50  9                   If it helps, we can call that up onto



 15:18:53 10       the screen.  It is Exhibit 741, and this is



 15:19:09 11       instructions from Lord Dorchester.  Again, that is



 15:19:13 12       the Governor General, Sir Guy Carleton, under



 15:19:16 13       another name.



 15:19:18 14                   A.   Okay.  When it comes to the



 15:19:23 15       exercise, we have a particular prerogative --



 15:19:25 16                   Q.   Oh, just a second.  It also says



 15:19:29 17       to -- and the person to whom the letter is being



 15:19:31 18       addressed is Sir John Johnson.  Could you remind us



 15:19:34 19       who Sir John Johnson was?



 15:19:36 20                   A.   He was Superintendent General of



 15:19:39 21       Indian Affairs and, of course, he came from the



 15:19:41 22       Johnson dynasty.  Sir William Johnson, Sir Guy



 15:19:47 23       Johnson, and the Claus family were all of the same



 15:19:50 24       lineage, mostly involved in Indian Affairs from



 15:19:54 25       before the revolution right through until the early

�



                                                                  8722













 15:19:57  1       Victorian period, 1830s.



 15:20:00  2                   So these are instructions coming from



 15:20:04  3       Dorchester to a member of the Johnson family.  Now,



 15:20:08  4       the significance of this I'll explain as we look at



 15:20:14  5       these Dorchester Instructions.



 15:20:16  6                   Now, these are instructions issuing



 15:20:19  7       inside the military establishment.  During the



 15:20:25  8       1780s, there had occurred some rushed cessions



 15:20:30  9       obtained with large numbers of settlers and



 15:20:37 10       Loyalists pouring in north.  It was what in one day



 15:20:43 11       we would call a refugee crisis, and they needed to



 15:20:47 12       find land too because the Royal Proclamation, for



 15:20:50 13       example, had promised officers certain acreages of



 15:20:53 14       land, and they weren't going to be getting that.



 15:20:56 15       Many had been engaged in support of the Crown in



 15:21:02 16       the expectation that there would be some benefit



 15:21:04 17       for them, and there wasn't.  The Six Nations in



 15:21:12 18       particular had to leave, and so the Grand River is



 15:21:14 19       an example of land being made available for



 15:21:17 20       Loyalists.



 15:21:18 21                   The cessions had been rather rushed.



 15:21:20 22       The Crawford purchase, the Toronto purchase.



 15:21:25 23                   Q.   Sorry, the last one that you said,



 15:21:27 24       what was that?



 15:21:27 25                   A.   The cessions that were obtained in
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 15:21:30  1       the mid-1780s had been created in circumstances



 15:21:32  2       where the records weren't complete or where the



 15:21:39  3       forms hadn't been filled out properly, and the



 15:21:41  4       questions of consent were less clear than they



 15:21:44  5       might have been, to the extent that Simcoe, the



 15:21:49  6       Lieutenant Governor --



 15:21:49  7                   Q.   I just wanted to clarify where the



 15:21:51  8       Crawford purchase was.



 15:21:52  9                   A.   In modern day Ontario.



 15:21:58 10                   Q.   Okay.



 15:21:58 11                   A.   Upper Canada.  So Simcoe required



 15:22:05 12       corrective measures to be taken, and as another



 15:22:09 13       outcome, these instructions were issued to prevent



 15:22:13 14       a recurrence of that kind of botched cession.



 15:22:20 15                   Now, as you read down, you will see the



 15:22:25 16       different provisions.  For example, provision 3d:



 15:22:30 17                        "All Purchases are to be made



 15:22:31 18                   in public Council with great



 15:22:34 19                   Solemnity and Ceremony according to



 15:22:35 20                   the Antient Usages and Customs of



 15:22:38 21                   the Indians, the Principal Chiefs



 15:22:40 22                   and leading Men of the Nation or



 15:22:42 23                   Nations to whom the lands belong



 15:22:43 24                   being first assembled."



 15:22:45 25                   That is identical to a provision more
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 15:22:46  1       or less in the Royal Proclamation.  Now, if the



 15:22:49  2       Royal Proclamation had of been a statute, then that



 15:22:52  3       kind of provision is needless.  There is no



 15:22:55  4       conception that, Oh, we are doing something that



 15:22:58  5       the Royal Proclamation already requires.  The



 15:23:02  6       Dorchester Instructions do not contemplate a space



 15:23:09  7       in which the Royal Proclamation still governs,



 15:23:11  8       still rules, or has the effect of a statute, of an



 15:23:15  9       unrepealed statute.



 15:23:17 10                   Likewise, for example, if you look at



 15:23:20 11       the 1847 Proclamation, in this case, there is a



 15:23:28 12       reference at the very end of the Proclamation to



 15:23:30 13       future alienations being by Council.  If the Royal



 15:23:35 14       Proclamation had the statutory effect that my



 15:23:36 15       colleagues have argued it has in the 19th century,



 15:23:39 16       then, again, that provision would not be necessary.



 15:23:41 17                   You see a pattern of references to



 15:23:46 18       requirements, such as this Council, of procedural



 15:23:50 19       requirements that would not be necessary if the



 15:23:54 20       Royal Proclamation were a statute or at least one



 15:23:56 21       would expect to see some acknowledgment that the



 15:24:01 22       Royal Proclamation had this effect.  Instead we



 15:24:03 23       find Bond Head asking for the only copy of the



 15:24:05 24       Proclamation in Upper Canada to be sent to him and



 15:24:09 25       being told, get it back, it is the only one we have
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 15:24:11  1       got.



 15:24:11  2                   Now, that suggests to me that we are



 15:24:15  3       not dealing in a world where these officers, people



 15:24:18  4       connected with Sir William Johnson, who certainly



 15:24:22  5       knew of the Royal Proclamation, is we are not in a



 15:24:26  6       world where important figures are considering



 15:24:29  7       themselves bound by it.  They are in a world that



 15:24:31  8       understands there are these practices and



 15:24:33  9       procedures that discipline the way in which the



 15:24:36 10       Crown conducts relations and that consistency and



 15:24:41 11       good government has meant that over the years were



 15:24:44 12       followed.



 15:24:45 13                   But this is good government that



 15:24:51 14       follows and meets the expectations and aims to be



 15:24:55 15       fair and even-handed and which organizes its



 15:25:01 16       discretion internally, that disciplines it, has



 15:25:03 17       administrative practices.



 15:25:04 18                   Q.   What would be the ongoing formal



 15:25:09 19       effect of these additional instructions from the



 15:25:14 20       Governor General?



 15:25:14 21                   A.   How do you mean?  These are issued



 15:25:19 22       by -- as part of the military, to the military



 15:25:23 23       establishment, which is also another aspect one has



 15:25:27 24       to factor into talking about authority in relation



 15:25:34 25       to particular zones or portions of North America
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 15:25:39  1       and who has it and how it can be exercised, because



 15:25:45  2       the Royal Proclamation establishes a military



 15:25:47  3       jurisdiction, not a civil jurisdiction, and that



 15:25:48  4       also limits the capacity of Governors to take



 15:25:51  5       measures against trespassers into Indian country.



 15:25:55  6                   Q.   One more question, and this again



 15:25:58  7       relates to page 87 of your report where you quote



 15:26:06  8       the Bagot Report, to the effect that the Indigenous



 15:26:10  9       peoples considered the Royal Proclamation very



 15:26:13 10       important.



 15:26:16 11                   A.   That's right.  And we have there



 15:26:19 12       the official response to that importance.  I refer



 15:26:27 13       to it at paragraph 5.31.  Could I first situate the



 15:26:32 14       Bagot Report because it will also help me explain



 15:26:35 15       features of the Treaty 45 when we come in more



 15:26:42 16       detail to it.



 15:26:42 17                   The Royal Proclamation, as I said,



 15:26:45 18       establishes military jurisdiction in Indian



 15:26:50 19       country, and the Superintendencies are established



 15:26:55 20       under a military establishment, and so Indian



 15:26:59 21       Affairs in the early 1820s is part of the military



 15:27:06 22       establishment.  So in 1828, we have the Darling



 15:27:09 23       Report, which says that Indian policy hitherto has



 15:27:12 24       been based upon cessions of land, presents,



 15:27:15 25       maintaining that, but now we need to think about we
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 15:27:19  1       are in a peaceful time, wars with America are over.



 15:27:22  2       We now need to think about the policy direction.



 15:27:25  3                   And the policy direction is towards



 15:27:28  4       assimilation, towards establishing farms and



 15:27:30  5       turning them into the proverbial Christian farmer.



 15:27:33  6                   And in 1830, Indian Affairs goes into



 15:27:37  7       the civil establishment.  And that, of course, is



 15:27:44  8       the beginning of the decade in which we have



 15:27:46  9       profound changes and events occurring within the



 15:27:50 10       empire, as much of an ideological or intellectual



 15:27:55 11       sort as anything, emancipation, and the rise -- the



 15:28:00 12       importance of the aborigine protection groups.



 15:28:06 13                   So we have -- the key document there is



 15:28:08 14       the report of the Aborigine Protection Society, and



 15:28:14 15       that document is in the mid-1830s and sets out the



 15:28:17 16       principle of Crown Superintendence.  In Canada,



 15:28:21 17       also in the 1830s, quite beside the Bond Head



 15:28:32 18       Treaties, we have the recent disturbances as they



 15:28:34 19       became known, the rebellion.  And Bond Head, his



 15:28:37 20       conduct was at the heart of certainly the Imperial



 15:28:40 21       response to it because he gets recalled, and



 15:28:44 22       Glenelg eventually loses his Secretary of State, is



 15:28:47 23       forced to resign on the Canada question.



 15:28:50 24                   The movement for responsible



 15:28:53 25       government, of which the rebellion is an
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 15:28:55  1       expression, is essentially successful in that the



 15:29:05  2       institutions of a responsible government start to



 15:29:08  3       form in Canada.



 15:29:10  4                   The Bagot Report -- we have, first of



 15:29:12  5       all, the Macaulay Report.  The Macaulay Report,



 15:29:18  6       lengthy, descriptive, goes through the Aboriginal



 15:29:25  7       groups in Canada describing their situation, and it



 15:29:29  8       is the document that lays the basis for their



 15:29:35  9       encompassment within a bureaucratic and



 15:29:38 10       institutional setting so that the beginnings of



 15:29:42 11       even treatment, a consistent government,



 15:29:44 12       management, have their basis in an official record.



 15:29:47 13                   That is what the Macaulay Report does.



 15:29:50 14                   The Bagot Report in 1844 and the Indian



 15:29:55 15       Affairs is concerned with record-keeping,



 15:30:00 16       accounting, and the intensifying of the



 15:30:01 17       bureaucratic structure of an emergent colonial



 15:30:06 18       state, a state where ministers are responsible to a



 15:30:10 19       locally-elected legislature.



 15:30:12 20                   After that, we have the Robinson



 15:30:16 21       Treaties.  The Robinson Treaties are a remarkable



 15:30:22 22       difference with the 45 and 45 1/2.  The Bond Head



 15:30:28 23       Treaties are really the last expression of



 15:30:31 24       complete, unadorned Imperial management, whereas



 15:30:34 25       the Robinson Treaties are conducted, one might
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 15:30:39  1       almost say, laboriously, through a highly collegial



 15:30:45  2       manner, through official reports and inquiries, the



 15:30:49  3       Vidal Anderson report preceding the eventual



 15:30:51  4       Treaties in 1850 --



 15:30:52  5                   Q.   By "collegial", you mean collegial



 15:30:55  6       amongst --



 15:30:55  7                   A.   With different officers talking



 15:30:58  8       and discussing and being a deliberative manner of



 15:31:04  9       proceeding.  And this is at a stage when



 15:31:09 10       technically the authority is in the Governor



 15:31:12 11       General in Lord Elgin.  Lord Elgin is consulted and



 15:31:15 12       gives views, but essentially he is leaving the



 15:31:19 13       conduct of this to provincial agents, to provincial



 15:31:24 14       officers, even though technically this remains an



 15:31:28 15       Imperial power exercisable from London, the



 15:31:31 16       management of Indian Affairs.



 15:31:33 17                   So the Robinson Treaties are the signal



 15:31:41 18       of the movement that is coming.  We have the



 15:31:43 19       Pennefather Report -- we have the abolition of



 15:31:46 20       presents, the Pennefather Report, and then the



 15:31:48 21       transfer of jurisdiction of authority in Indian



 15:31:54 22       Affairs, and particularly after that, we have the



 15:31:56 23       1860 surrender legislation, which is indicative of



 15:32:00 24       the arrival of the age of legislation.



 15:32:03 25                   Q.   Thank you for that, that overview
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 15:32:06  1       of the reports.



 15:32:07  2                   Perhaps we could return to the comment



 15:32:12  3       in the Bagot Report about the Royal Proclamation



 15:32:16  4       after the afternoon break.



 15:32:18  5                   THE COURT:  Yes, 20 minutes.



 15:32:21  6                   -- RECESSED AT 3:32 P.M.



 15:52:29  7                   -- RESUMED AT 3:55 P.M.



 15:56:27  8                   THE COURT:  Please go ahead.



 15:57:51  9                   MR. McCULLOCH:  Your Honour, I have



 15:57:52 10       talked with my friend, and we have agreed that the



 15:57:56 11       New Zealand statutes discussed earlier can be



 15:58:00 12       admitted upon consent.



 15:58:02 13                   That consent, however, is without



 15:58:04 14       prejudice to Canada's rights to object to any



 15:58:07 15       particular questions about those two statutes.



 15:58:10 16                   THE COURT:  And this is also -- as I



 15:58:15 17       said in my ruling, it could be without prejudice to



 15:58:20 18       any parties' position about the relevance, if any,



 15:58:23 19       of those statutes?



 15:58:24 20                   MR. McCULLOCH:  Yes, Your Honour.



 15:58:25 21                   THE COURT:  All right.  That is fine.



 15:58:26 22       Thank you.



 15:58:27 23                   I assume that you will bring those in



 15:58:30 24       electronic form at some point, Mr. Townshend.



 15:58:34 25                   MR. TOWNSHEND:  Yes, Your Honour.
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 15:58:34  1                   THE COURT:  Yes.  Thank you.



 15:58:36  2                   Please go ahead.



 15:58:37  3                   BY MR. McCULLOCH:



 15:58:38  4                   Q.   Professor McHugh, if we could go



 15:58:41  5       back to the extract from the Bagot Report quoted on



 15:58:47  6       page 87 of your report, and in particular, I would



 15:58:53  7       like to refer you to the often-quoted line:



 15:58:59  8                        "This document", that is to say



 15:59:02  9                   the Royal Proclamation of 1763, "the



 15:59:04 10                   Indians look upon as their Charter."



 15:59:06 11                   Do you have any comments about that



 15:59:08 12       line or indeed about this --



 15:59:10 13                   A.   Well, the reference there, of



 15:59:12 14       course, as "the Charter" is a reference to the



 15:59:14 15       great charter, the Magna Carta, so that has always



 15:59:20 16       been presumed what the allusion is to there.



 15:59:23 17                   If we could look on, how I would



 15:59:30 18       explain it requires that we go back to the first



 15:59:36 19       sentence in the extract:



 15:59:39 20                        "The subsequent proclamation of



 15:59:41 21                   His Majesty George III issued in



 15:59:44 22                   1763 furnished them with a fresh



 15:59:46 23                   guarantee for the possession of



 15:59:47 24                   their hunting grounds and the



 15:59:48 25                   protection of the Crown."
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 15:59:49  1                   So we have a fresh guarantee, not the



 15:59:52  2       first guarantee, a fresh guarantee, so that would



 15:59:56  3       seem to indicate that it was an assurance of



 15:59:58  4       protection that was already occurring, a fresh



 16:00:04  5       guarantee.



 16:00:05  6                   And if we read on, it says:



 16:00:07  7                        "Since 1763 the Government,



 16:00:11  8                   adhering to the Royal Proclamation



 16:00:11  9                   of that year, have not considered



 16:00:13 10                   themselves entitled to dispossess



 16:00:17 11                   the Indians of their lands without



 16:00:19 12                   entering into an agreement with



 16:00:20 13                   them, and rendering them some



 16:00:22 14                   compensation."



 16:00:23 15                   So the words "have not considered



 16:00:27 16       themselves entitled to dispossess" does not suggest



 16:00:33 17       an externally-imposed statute prevented that from



 16:00:36 18       happening.  It indicates self-restraint,



 16:00:39 19       self-discipline, but not that there is an actual



 16:00:47 20       enforceable restraint upon that.



 16:00:49 21                   So the statement "the Indians look upon



 16:00:55 22       as their Charter" is surrounded by statements that



 16:00:59 23       I would read as guarded or at least as symptomatic



 16:01:05 24       that the government took a view that was not the



 16:01:11 25       same as the way the Indians looked, and the view
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 16:01:16  1       that you get there, the insider view, the official



 16:01:18  2       view, is that it was a fresh guarantee and, since



 16:01:23  3       then, there has been self-restraint, or there have



 16:01:29  4       been a disciplining of governmental action,



 16:01:34  5       procedures, so as not to behave that way, but not



 16:01:38  6       that there is a legal limit or constraint.



 16:01:40  7                   Q.   To close out this particular



 16:01:43  8       issue, I would like to call upon Ms. Kirk for



 16:01:48  9       Exhibit G1, the ethnohistorical research report,



 16:02:01 10       Volume 3, "Saugeen-Nawash Land Cessions by G.



 16:02:09 11       Reimer", and I would like to ask Ms. Kirk to go to



 16:02:13 12       page 16 of the PDF, which should be page 6.



 16:02:24 13                   THE COURT:  What volume is it, sir?



 16:02:26 14                   MR. McCULLOCH:  Volume 3.



 16:02:27 15                   THE COURT:  3.



 16:02:28 16                   BY MR. McCULLOCH:



 16:02:30 17                   Q.   Saugeen-Nawash land cessions



 16:02:33 18       number 45 1/2, number 67 and number 72.



 16:02:37 19                   And we are in section 2.1.  Professor



 16:02:45 20       McHugh, are you familiar with this section of the



 16:02:48 21       Reimer report?



 16:02:49 22                   A.   Yes, I am.



 16:02:49 23                   Q.   And if I could ask Ms. Kirk to



 16:02:58 24       scroll down to the table, which I believe is a



 16:03:00 25       couple of pages down.  Here we are.  This is Table
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 16:03:15  1       2.1, PDF 24, which would be page number 14.  And I



 16:03:34  2       would like to ask you to comment not simply on the



 16:03:39  3       chart but on the statement at the bottom of the



 16:03:43  4       chart:



 16:03:45  5                        "These instructions and



 16:03:46  6                   standards continued to guide the



 16:03:47  7                   actions of The Indian Department up



 16:03:52  8                   to and well beyond the Saugeen



 16:03:54  9                   surrenders of 1836 to 1854."



 16:04:01 10                   A.   Well, my first comment is that



 16:04:03 11       Dr. Reimer has constructed a checklist of treaty



 16:04:09 12       requirements, but this checklist has no historical



 16:04:12 13       foundation in that there is no record of Indian



 16:04:16 14       Affairs officials or officials involved in cessions



 16:04:18 15       going through the checklist one by one.



 16:04:20 16                   So this concept of a checklist has been



 16:04:23 17       compiled from a variety of sources.



 16:04:26 18                   Now, the difficulty I have with the



 16:04:28 19       Reimer report is that it does not differentiate



 16:04:29 20       between the different instruments which together



 16:04:32 21       make up this checklist that is not in the minds of



 16:04:35 22       officials at the time.



 16:04:36 23                   She refers to the Royal Proclamation.



 16:04:40 24       I have made my position -- the beginnings of my



 16:04:43 25       position clear on the Royal Proclamation.  There
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 16:04:45  1       are other aspects to it.



 16:04:46  2                   Q.   Professor McHugh, you have talked



 16:04:47  3       about why you didn't think the Royal Proclamation



 16:04:51  4       had binding legal force, and you have gotten as far



 16:04:56  5       as, I believe, the Proclamation, the Carleton



 16:05:03  6       Proclamation.  You haven't, I believe, gotten into



 16:05:06  7       the latter part of the 18th century, and you have



 16:05:11  8       only made passing comment to why you don't think it



 16:05:14  9       was considered binding in the 19th century.



 16:05:17 10                   Is there anything you would like to add



 16:05:19 11       before we leave the Royal Proclamation?



 16:05:20 12                   A.   Well, can I just say that the



 16:05:22 13       instrumentation Dr. Reimer uses here is the



 16:05:25 14       Proclamation.  There is a plan of '64, which is the



 16:05:29 15       equivalent of a White Paper, an unpublished White



 16:05:33 16       Paper because it was only internal.  There are the



 16:05:36 17       Dorchester Instructions, which are instructions



 16:05:38 18       within the military establishment, each of which



 16:05:41 19       are, by their nature, quite different.



 16:05:43 20                   So she uses juridically equivalent



 16:05:48 21       documents, legal documents, that in terms of their



 16:05:51 22       legal status and impact are quite different.  So



 16:05:54 23       you need to differentiate the types of instruments



 16:05:57 24       by which these treaty requirements, this checklist,



 16:06:01 25       is being built.
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 16:06:02  1                   And, for example, she calls -- at the



 16:06:03  2       bottom, she refers to "these instructions and



 16:06:06  3       standards".  Now, throughout the report, what --



 16:06:09  4       Dr. Reimer refers to this treaty checklist as



 16:06:12  5       "instructions", yet familiarity with the way in



 16:06:17  6       which the empire was governed requires -- or not



 16:06:22  7       requires, knows that "instructions" are a term of



 16:06:25  8       art that refer to documents emanating from



 16:06:31  9       Whitehall, from Secretaries of State, informing and



 16:06:35 10       telling Governors what to do.



 16:06:37 11                   "Instructions" are a term of art, and



 16:06:39 12       none of the legal instruments by which this treaty



 16:06:42 13       checklist was built are what would be called



 16:06:44 14       instructions in the historical sense that would



 16:06:47 15       have been understood in the 18th century.  They are



 16:06:50 16       not instructions.  We might call them guidelines,



 16:06:53 17       protocols, but if they are protocols, then there is



 16:06:56 18       no overriding sense that these are what we have to



 16:06:59 19       do.



 16:07:00 20                   So this idea of a treaty checklist I



 16:07:05 21       have great difficulty with.  Certainly there are



 16:07:08 22       things that we have done before.  We have ways of



 16:07:12 23       doing this, and we continue to do them, but these



 16:07:16 24       are organic ways that develop.



 16:07:17 25                   For example, the development of
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 16:07:20  1       annuities in 1818, and the recognition of the



 16:07:24  2       reserves policy that arises in the 1830s,



 16:07:28  3       precipitated in part by the crisis of the Bond Head



 16:07:31  4       policy.



 16:07:33  5                   Treaty-making thus develops in a way



 16:07:39  6       that is not a layering of requirements but in ways



 16:07:47  7       that there is processes that are continued, that



 16:07:54  8       First Nations expectations have built, and so the



 16:07:59  9       good government, consistent government, sovereign



 16:08:03 10       comportment is maintained, and so we have treaties



 16:08:07 11       as a feature of Upper Canada and then the Prairies.



 16:08:12 12       It is not a Canadian history.  It is a mid-Canada



 16:08:15 13       history of treaty-making.



 16:08:18 14                   Q.   And to deal with the Royal



 16:08:21 15       Proclamation, I would like to call my colleague,



 16:08:25 16       Ms. Kirk, to put on the screen the Quebec Act,



 16:08:33 17       SC0666, which I would like to make a numbered



 16:08:38 18       exhibit.  This is -- you have referred to it as the



 16:08:43 19       Quebec Act of 1774.



 16:08:47 20                   THE COURT:  Is this not already an



 16:08:48 21       exhibit?



 16:08:49 22                   MR. McCULLOCH:  Oh, I'm sorry, it is



 16:08:50 23       Exhibit -- according to my notes, it is not.  I



 16:08:59 24       could be wrong.



 16:09:00 25                   THE COURT:  Just going back to the very
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 16:09:04  1       early stages of the Plaintiffs' case, this was



 16:09:07  2       discussed by one of the Plaintiffs' experts.  I



 16:09:09  3       mean, I don't have a problem marking it if it



 16:09:12  4       hasn't been, but it certainly has come up several



 16:09:14  5       times.



 16:09:15  6                   MR. McCULLOCH:  We will check and find



 16:09:16  7       the exhibit number.



 16:09:18  8                   THE COURT:  All right.  Well, if there



 16:09:20  9       is none, then tomorrow morning we'll mark it.  All



 16:09:23 10       right?



 16:09:23 11                   MR. McCULLOCH:  Certainly.  Thank you,



 16:09:25 12       Your Honour.



 16:09:25 13                   THE COURT:  All right.



 16:09:26 14                   BY MR. McCULLOCH:



 16:09:26 15                   Q.   And in particular, I would like to



 16:09:28 16       go to page 8 of the document, page 4 of the PDF,



 16:09:36 17       and it is Article IV, and I would like to go --



 16:10:00 18       I'll actually go to the annotation at the corner



 16:10:03 19       because the prose is a little stiff:



 16:10:10 20                        "Former provisions made for the



 16:10:11 21                   province to be null and void after



 16:10:14 22                   May 1, 1775."



 16:10:16 23                   What is the term "former provisions" a



 16:10:19 24       reference to?



 16:10:20 25                   A.   The Proclamation.
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 16:10:21  1                   Q.   A little louder, please?



 16:10:25  2                   A.   The Proclamation.  I'm sorry.



 16:10:26  3                   Q.   Of 1763.  Is there anything in



 16:10:30  4       this part that an 18th or 19th century



 16:10:35  5       office-holder would have taken to mean that any



 16:10:41  6       portion of the Royal Proclamation, subject, of



 16:10:45  7       course, to the property concern in Article V, had



 16:10:53  8       somehow been severed and preserved?



 16:10:54  9                   A.   We need to distinguish a



 16:10:56 10       contemporary debate about the meaning of the Quebec



 16:10:59 11       Act from the historical meaning that was given to



 16:11:01 12       it.



 16:11:01 13                   The historical meaning that was



 16:11:03 14       ascribed to the Quebec Act was that it was a repeal



 16:11:05 15       of the operative provisions of the Royal



 16:11:10 16       Proclamation.  There arose, during the



 16:11:20 17       post-Confederation period, an argument for the



 16:11:23 18       first time that the Indian provisions of the Royal



 16:11:27 19       Proclamation were severable -- were severed from



 16:11:30 20       the rest of the Royal Proclamation and that,



 16:11:34 21       therefore, they continued.



 16:11:35 22                   And in the modern age, in the common



 16:11:37 23       law argument, the common law interpretation of the



 16:11:41 24       Royal Proclamation, the argument is that they



 16:11:47 25       should be shown, demonstrated, that given that the
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 16:11:51  1       Indian provisions were not repealed by the Quebec



 16:11:55  2       Act, there is an obligation on those arguing for



 16:12:00  3       extinguishment to show the measures by which



 16:12:05  4       extinguishment occurred.



 16:12:07  5                   Now, my response to that is that that



 16:12:12  6       is a curious inversion of --



 16:12:16  7                   THE COURT:  Mr. Townshend?  Excuse me,



 16:12:17  8       sir.



 16:12:18  9                   MR. TOWNSHEND:  Your Honour, this seems



 16:12:20 10       to be getting into a matter of current law,



 16:12:25 11       interpretation of how it is now being understood.



 16:12:30 12                   THE COURT:  Well, it could be.  I am



 16:12:33 13       not quite sure, but let me just go back to the



 16:12:36 14       question.  All right?



 16:12:38 15                   THE WITNESS:  There is no historical



 16:12:41 16       documentary evidence --



 16:12:42 17                   THE COURT:  Sorry, sir, just pause,



 16:12:44 18       please.



 16:12:46 19                   THE WITNESS:  Documentary evidence --



 16:12:51 20                   THE COURT:  Sir, just wait.



 16:13:00 21                   Professor McHugh, we have a bit of a



 16:13:12 22       challenge with some of this evidence to try and



 16:13:17 23       remain in the historical context and distinguish



 16:13:19 24       that from today's situation, and that challenge



 16:13:24 25       will be best served if we can take it one step at a
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 16:13:28  1       time.



 16:13:28  2                   I am noting that Mr. McCulloch's



 16:13:31  3       question was somewhat limited, and the one thing,



 16:13:38  4       sir, I promise you, is that if Mr. McCulloch wants



 16:13:41  5       you to deal with some topic that you have not



 16:13:43  6       covered, he will ask you another question.



 16:13:45  7                   So I think that the prudent course,



 16:13:50  8       Mr. McCulloch, will be to see what your next



 16:13:55  9       question is because I'm not entirely sure you were



 16:14:00 10       looking for a modern discussion from your question



 16:14:05 11       anyway.



 16:14:09 12                   And, Professor, if you could do your



 16:14:12 13       best to walk through the questions and, as you get



 16:14:19 14       to the end of the answer to the question, stop, and



 16:14:24 15       be comfortable that if some further useful piece of



 16:14:27 16       information is coming up, that Mr. McCulloch will



 16:14:29 17       ask you about it.



 16:14:29 18                   Please go ahead, Mr. McCulloch.



 16:14:31 19                   BY MR. McCULLOCH:



 16:14:33 20                   Q.   To consolidate the question I



 16:14:35 21       asked with the question I was about to ask --



 16:14:38 22                   THE COURT:  Well, I think the question



 16:14:39 23       you asked was very narrow.



 16:14:42 24                   MR. McCULLOCH:  Uhm-hmm.



 16:14:42 25                   THE COURT:  You simply asked if there

�



                                                                  8742













 16:14:44  1       was anything in this part -- that is, of the



 16:14:46  2       document -- that an 18th or 19th century



 16:14:52  3       office-holder would have taken to mean a certain



 16:14:53  4       thing.  So that was a question restricted to what



 16:14:55  5       was in this document.



 16:14:57  6                   Now, if you want to ask more questions



 16:14:59  7       about that, by all means, but --



 16:15:02  8                   MR. McCULLOCH:  No, Your Honour.



 16:15:03  9       Actually I was going to make it, in order to avoid



 16:15:06 10       falling into error, to -- in the 18th or first half



 16:15:12 11       of the 19th century rather than the full 19th --



 16:15:16 12                   THE COURT:  Well, perhaps you could



 16:15:17 13       just state your question, and I'm sure if there is



 16:15:20 14       an issue with it, we'll be able to deal with it.



 16:15:23 15                   BY MR. McCULLOCH:



 16:15:23 16                   Q.   Is there anything in this



 16:15:24 17       provision that an office-holder in the latter part



 16:15:32 18       of the 18th century, let's say after 1774, or the



 16:15:35 19       first half of the 19th century, that is to say,



 16:15:39 20       prior to 1854, would have taken as severing out and



 16:15:45 21       preserving the Indian clauses of the Royal



 16:15:49 22       Proclamation?



 16:15:49 23                   A.   No, there isn't, and that would



 16:15:53 24       also be for the reasons that I have given about the



 16:15:56 25       status of the Proclamation generally as not being

�



                                                                  8743













 16:15:59  1       an enacted measure.



 16:16:00  2                   Q.   Okay.  Thank you.  And I would



 16:16:04  3       like to move on now to another source for the



 16:16:09  4       Reimer checklist, and this is Exhibit 615, "Plan



 16:16:18  5       for Future Management of the Indian Affairs".  You



 16:16:22  6       described this briefly, but we would like to get,



 16:16:27  7       if we could, some more detail about where it came



 16:16:30  8       from, what it meant, and whether or not it had any



 16:16:32  9       kind of normative force in the latter quarter and



 16:16:36 10       the first half of the 18th and 19th century.



 16:16:41 11                   A.   One of the reasons why the Royal



 16:16:43 12       Proclamation was issued was because the government



 16:16:46 13       of the day felt that it needed to say what was



 16:16:50 14       happening.  It felt itself under some pressure.  So



 16:16:55 15       the Royal Proclamation is in a sense like a holding



 16:16:58 16       statement, that this is what we plan to do.



 16:17:00 17                   For Indian Affairs at the time, it was



 16:17:04 18       expected that there would be -- might well be a



 16:17:07 19       major piece of legislation by the Imperial



 16:17:10 20       parliament along those lines.  There was a talk of



 16:17:13 21       it, circulated, but in the end, it came to nothing.



 16:17:17 22                   So this "Plan for the Future Management



 16:17:19 23       of Indian Affairs" is that.  It is like an internal



 16:17:22 24       White Paper circulating, suggesting, getting



 16:17:27 25       feedback but from which nothing eventuated.  So it
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 16:17:30  1       has no legal standing whatsoever.  It is a policy



 16:17:32  2       document discussed about or about which there is



 16:17:35  3       discussion, and eventually nothing happens.



 16:17:37  4                   Q.   And I believe we have already



 16:17:39  5       discussed Lord Dorchester's Instructions.



 16:17:45  6                   A.   Correct.



 16:17:45  7                   Q.   As something in the military



 16:17:49  8       context.



 16:17:50  9                   A.   Correct.



 16:17:51 10                   Q.   Uhm-hmm.  Is this, in your



 16:17:55 11       opinion, a complete collection of every document



 16:18:01 12       that has been discussed in this case that is



 16:18:03 13       relevant to what the Crown considered to be



 16:18:09 14       appropriate for making a surrender in the latter



 16:18:14 15       quarter and first half of the 18th century and



 16:18:17 16       first half of the 19th century?



 16:18:19 17                   A.   Well, yes, but there are also



 16:18:26 18       the -- the way in which the Reimer report regards



 16:18:29 19       these instruments from a modern perspective of law



 16:18:32 20       as imperative, without the legal background



 16:18:36 21       attributing what is the statutory effect to each of



 16:18:40 22       them, so there is no differentiation.



 16:18:41 23                   Less understood is the role of office



 16:18:45 24       and the role of instructions, instructions not in



 16:18:50 25       the sense that Reimer uses but instructions in the
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 16:18:52  1       sense of dispatches from London and the reporting



 16:18:55  2       system, the system of hierarchy, and the



 16:19:00  3       internalized disciplining of procedures within the



 16:19:03  4       Crown by which relations of particular First



 16:19:07  5       Nations were monitored and -- reported and



 16:19:12  6       monitored.



 16:19:12  7                   So the answer that you give to Crown



 16:19:16  8       protection, that's not through a treaty checklist



 16:19:21  9       but through the particularities of the Crown's



 16:19:24 10       relations with particular First Nations.



 16:19:26 11                   Q.   And I am going to just ask one



 16:19:30 12       more question, and then we'll move on to the last



 16:19:33 13       topic for the day, which --



 16:19:36 14                   THE COURT:  Well, I have something I



 16:19:38 15       wish to raise, so if you have one more question,



 16:19:40 16       then perhaps the last topic for the day could be



 16:19:42 17       the first topic for tomorrow morning.



 16:19:44 18                   BY MR. McCULLOCH:



 16:19:44 19                   Q.   And of the documents we have



 16:19:46 20       discussed, what document from a Governor General



 16:19:50 21       setting out procedure does Dr. Reimer not include?



 16:19:55 22                   A.   Well, it is, of course, the



 16:19:57 23       document that we have already looked at, and that



 16:20:00 24       is the dispatch from Lord Glenelg to the Earl of



 16:20:04 25       Durham of August 1838, which carries, in the very
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 16:20:13  1       last -- the third general observation, the



 16:20:15  2       statement that I referred to in paragraph 8 -- in



 16:20:20  3       part 8.  I am going to be wrong.  Page 88,



 16:20:26  4       paragraph 5.32.



 16:20:30  5                   MR. McCULLOCH:  And, Your Honour, you



 16:20:32  6       indicated that you would prefer to address



 16:20:34  7       something?



 16:20:34  8                   THE COURT:  Well, subject to any



 16:20:38  9       objections by counsel, I would like to just talk to



 16:20:40 10       counsel briefly at the end of the day about some



 16:20:43 11       small scheduling matters just for this week and



 16:20:46 12       next week, no big picture matters, and I was



 16:20:48 13       thinking we could do it right at the end of court.



 16:20:52 14                   For that reason, I don't really want to



 16:20:54 15       embark on a new topic because it will mean you'll



 16:20:58 16       have to stay for a few minutes and people may have



 16:21:01 17       difficulties, in which case they should say so now.



 16:21:06 18                   But I just wanted to have a brief



 16:21:08 19       scheduling meeting after court here.



 16:21:11 20                   MR. McCULLOCH:  The next topic is a



 16:21:13 21       biggie.



 16:21:14 22                   THE COURT:  Oh, well, that makes it



 16:21:16 23       easy then, doesn't it?



 16:21:17 24                   Okay.  So what we are going to do is



 16:21:18 25       we'll adjourn now, and if counsel can just remain

�



                                                                  8747













 16:21:21  1       for a couple of minutes, we'll have a brief



 16:21:24  2       scheduling meeting offline, and we'll resume with



 16:21:28  3       the Professor at 10 o'clock tomorrow morning.



 16:21:32  4                   All right?



 16:21:33  5                   Okay.



 16:21:34  6



           7       -- Adjourned at 4:22 p.m.
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